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SOMMARIO: 1. European private law. – 2. A first encounter with ‘European private law’: 

personal story. – 3. Broadening horizons. – 4. Of law and language. – 5. United in diversity – 6. 

A new ethos, a new awareness. – 7. Europe and beyond...with a little help from our friends. – 8. 

Obviously European?   

ABSTRACT. Il presente saggio pone in luce il modo in cui l’Unione e i suoi giuristi hanno sviluppato 

l’dea di un “diritto privato europeo”. L'autore sostiene che le sfide sollevate nello sviluppo del 

diritto europeo in tale ambito debbano essere affrontate interrogandosi in modo critico su cosa 

debba intendersi per “europeo”. Si è tentati di presumere che ciò che è europeo abbia le sue 

radici nel suolo europeo, ma in realtà non tutto ciò che è italiano o tedesco ha origine in Italia o in 

Germania e non tutto ciò che è europeo ha origine in Europa. Per comprendere cosa è l’Europa è 

necessario anche guardare altrove, oltre i confini europei. 

This essays explores how the Union and its jurists have worked on the idea of “European private 

law”. The author maintains that the challenges raised in the development of European law in this 

respect should be addressed by critically considering the question of what is ‘European’ in this 

context. It is tempting to assume that what is European has its roots on European soil, but then not 

all that is Italian or German originates in Italy, or in Germany, and not all that is European 

originates in Europe. To understand what Europe is, it is also necessary to look elsewhere, beyond 

European borders. 
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1. European private law.  

 

Comparative law has offered me wonderful 

opportunities to reflect on what it means to be 

European, and I am happy to pay homage to Hans 

W. Micklitz and Giuseppe Vettori, two wonderful 

scholars, by addressing their intriguing question: 

what is European in European private law? What 

follows cannot be considered more that a tour 
d’horizon on this theme, which I have also 

approached on a different occasion1.  

Giuseppe and Hans have provided in their 

fundamental works outstanding contributions to the 

field of European private law, thanks to their 
immense learning, profound critical thinking, and 

the magic of a fascinating personal touch. Beyond 

the professional dimension, on the personal side, 

their friendship itself shows what a European 

commitment is. While approaching that question, I 

will sketch a picture that draws as well partly on 

personal experience, and partly on my research 

path, to unveil a certain understanding of the 

European ingredients of European law. 

The idea of “European private law” is not self-

explanatory. As a starting point, the intellectual 

contexts where the notion belongs must be 

highlighted, and its various meanings clarified, 

because they are not very stable over time. 

The way the notion is used across Europe today 

is mostly linked to the existence of vast tracts of law 

that have been harmonised or made uniform in 

Europe, thanks to the action of the European 

institutions. International conventions binding many 

European countries have sometimes being 

considered as relevant to the field as well (e.g. the 

Vienna convention on the law of sales). The 

adjective private refers to the distinction between 

private and public law that, at the national level, is 

used to refer to legal norms regulating legal 

capacity, family relations, successions, property, 

contracts and liabilities, business and non profit 
associations, etc. These norms form the basis of the 

regulatory structure directly influencing conduct in 

society. The tendency of most doctrinal writers is to 

present these areas of the law from a rational, 

abstract perspective. As Vettori tells us with his 

great human empathy, an embellished improving 

narrative does not capture reality: private law is “the 

fiercest battlefield”, as “every human relationship 

often explodes in absurd and atrocious conflicts. 

Between children and parents, siblings and 

relatives. For succession or contracts, to conquer or 

 
1 M. GRAZIADEI, Fostering a European legal identity through 

contract and consumer law, in C. TWIGG-FLESNER (ed.), 

Research Handbook on EU Consumer and Contract Law, 

Cheltenham, 2016, p. 82 ff. 

defend a property, to win the cutthroat race of 

competition, to vindicate a fundamental right”2.  

At the European level, not all these fields are 

covered by European law with the same intensity, 

especially as far as EU law is concerned. 

Nonetheless, in one way or another, all these 

subjects are now under the profound influence of 

EU law and of the human rights jurisprudence of 

the Strasbourg Court. Although in this context I will 

not comment upon the latter, this is as well a major 

source of change in Europe with respect to private 

law as well.  

The distinction between private law and public 

law is by no means free from problems, nor is 
uniformly understood or applied throughout 

Europe3. But to haste to the conclusion that is 

meaningless is not correct either.4 Rather, this 

distinction tends to ‘naturalise’ some assumptions 

about the place of individuals in society, and their 

powers and entitlements, that nineteenth century 

liberalism first managed to entrench in the law after 

the end of the ancien regime. 

In most European countries, the distinction is 

still a pillar of the teachings imparted at the law 

Faculties, amidst increasing signals of the tendency 

to overcome it. Beyond the pedagogical dimensions, 

the practice of the law in these countries shows as 

well its continuing relevance – if not its vitality –. 

For example, in several European jurisdictions 

certain claims are adjudicated by administrative 

courts, rather than by the courts of general 

jurisdiction, and distinct rules apply, to the liability 

of the public administration for its wrongs. 

At the EU level, the relevance of the distinction 

is a hotly debated topic, because the Union does not 

recognise any foundational value to it5. EU law “it 

is both and it is neither”6 public or private. 

Reasoning on the hybridisation and on the hybrids 

 
2 G. VETTORI, Il diritto ad un rimedio effettivo nel diritto 

privato europeo, in Riv. dir. civile, 2017, p. 666. 
3 G. BENACCHIO, M. GRAZIADEI (eds.), Il declino della 

distinzione tra diritto pubblico e diritto privato, Atti del IV 

congresso nazionale Sird, Trento, 24-26 settembre, Napoli, 

2015. 
4 Cp. O.O. CHEREDNYCHENKO, Rediscovering the public/private 

divide in EU private law. European Law Journal, 1, 2019, at 3: 

“…despite the blurring line between public and private law, the 

conceptual distinction between these two legal categories has 

not entirely lost its significance today, neither within national 

legal orders nor within the EU private law itself”. 
5 For a lucid historical reconstruction see: N. REICH, The 

Public/Private Divide in European Law. in H.-W. MICKLITZ, F. 

CAFAGGI (eds.), European Private Law after the Common 

Frame of Reference. Edward Elgar Pub., Cheltenham, 2010 , 56 

ff.; 
6 D. LECZYKIEWICZ, S. WEATHERILL, Private Law Relationships 

and EU Law, in D. LECZYKIEWICZ, S. WEATHERILL (eds.), The 

Involvement of EU Law in Private Law Relationships, Hart 

Publishing, Oxford, 2013, p. 1-2. 
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that EU law produces with respect to the public 

law\private law distinction is also a question of 

perspective7. 

Colleagues in the common law world who are 

now working on ‘private law’ may be justified in 

thinking that the label ‘private law’ has acquired 

prominence in European legal theory only in the last 

few decades. They could think that a recent, 

protracted effort directed at disentangling a set of 

rules applicable to horizontal relations in society 

from the general framework of the legal system has 

highlighted norms governing transactions among 

individuals inter se, on the basis of personal 

autonomy. Make no mistake. Nothing is more well 
settled in the law of continental Europe than the 

notion of ‘private law’. This is the bedrock 

foundation of the national codifications in the 

nineteenth century, and of the jurisprudence that 

accompanied them during the same period. A 

classic piece published by John Merryman half a 

century ago remarked about the impact of the 

distinction on the average lawyer based in one of 

the countries of continental Europe: “Some legal 

scholars attack the "mighty cleavage" as neither 

fundamental nor necessary, and certainly not clear, 

but to the average continental lawyer such questions 

seldom occur. He knows that public law and private 

are essentially different”8. Much has changed since 

then, and yet this picture still captures a settled 

mentality, at least as far continental Europe is 

concerned9: a mentality with a genealogy that is 

best assessed in historical perspective10. 

What is new in Europe is not the idea of ‘private 

law’, it is instead the adjective ‘European’ applied 

to the concept of private law11.  

Private law in the age of national codifications 

was mostly conceived as a national project. Facing 

this situation, a critical spirit like Rudolf von 

Jhering in 1852 deplored the degradation of legal 

 
7 H.-W. MICKLITZ, Rethinking the Public/Private Divide, in M. 

MADURO, K. TUORI, S. SANKARI (eds.), Transnational Law: 

Rethinking European Law and Legal Thinking, Cambridge, 

2014, p. 271 
8 J. H. MERRYMAN, The Public Law – Private Law Distinction 

in European and American Law, in Journal of Public Law, 17, 

1968, p. 3. 
9 For the view from England see, e.g.; W. LUCY, A. WILLIAMS, 

Public and Private: neither deep nor meaningful?, in K. 

BARKER, D. JENSEN, Private Law: Key Encounters with Public 

Law, Cambridge, 2013, p. 45 ff.; J.W.F. ALLISON, Variation of 

View on English Legal Distinctions Between Public and 

Private, in Cambridge Law Journal, Vol. 66, 2007, p. 698 ff. 
10 This is the purpose of the fundamental new study by: B. 

SORDI, Diritto pubblico e diritto privato: una genealogia 

storica, Bologna, 2020.  
11 See, e.g., G. ALPA, Il diritto privato europeo, in 

Federalismi.it, 19 March 2019. 

science to “national jurisprudence”, namely a 

“humiliating and unworthy form of science”.12 

Looking back to the picture portrayed by 

Jhering, one may think that his diagnosis was far 

too pessimistic. Even in the age of nationalism, a 

sense of unity remained alive in what I am tempted 

to term ‘the Republic of jurists’.  

The flow of translations of important 

monographs, the citations in major doctrinal works, 

the codifications in all parts of Europe, from the 

second part of the nineteenth century onwards, 

show that progress of learning and improvement in 

the law still depended upon keeping channels of 

communication open across national boundaries. 
Even if the law elaborated on such basis was 

conceived as national law in very emphatic terms, 

even when the bombs dropped, jurisprudence had a 

broader basis than the national setting. One could 

draw on a wider repertoire, and in many cases one 

could not really do otherwise. In the good old days, 

legal reforms at the national level did not ignore 

what happened elsewhere either (the idea of 

‘comparative legislation’ originates in this epoch). 

This did not happen by chance. For centuries, since 

the medieval beginnings of the study of law at the 

Universities, lawyers in Europe shared a vehicular 

language - Latin – and relied on shared 

philosophical, political, and religious truths. When 

religion became a divisive factor across Europe, a 

secular form of natural law was devised to find once 

more a common ground joining the different camps. 

In this intellectual world, the very idea of ‘law’, as 

opposed to custom, evoked a universal measure 

applicable to human affairs. Roman law often stood 

as the symbol of this fundamental unity, and was 

often praised as a positive contribution in this 

respect. A more appropriate assessment would be 

that Roman law could play such a role because in 

Europe a sense of unity flowed from the existence 

of a civilisation that eventually, as far as law was 

concerned, rescued Roman law from the obscurity. 
Productive inventions brought about by the trade 

practices of the mediaeval merchants, such as the 

bill of exchange and the insurance policy, speak 

about it just as well13. The canon law developed in 

the context of the same civilisation, which had its 

roots beyond the learned laws in variety of agrarian 

regimes and customs, although these were gradually 

submerged by the upcoming tide of learned laws. 

 
12 R. VON JHERING, Der Geist des Roemischen Rechts auf den 

verschiedenen Stufen seiner Entwicklung, Vol. 1, 9th ed. 1955 

(1st ed. 1852), p. 15. 
13 R. VON JHERING, Geist des Romischen Rechts, cit. I, p. 232 

("Ein Zwischenhandler war der erste Vorkampfer der Kultur; er 

vermittelte mit dem Aus tausch der materiellen Güter auch den 

der geistigen und bahnte die Strassen des Friedens"). 
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As the famous dictum goes ‘taught law is tough 

law’14. Beyond the local dimensions of the law, a 

European civilisation existed for centuries in the 

law as well, under the fundamental conditions 

determined by the incompleteness of political power 

in the medieval period15. It included those 

geographical areas of Europe where the Roman law 

was never received as ius commune16. 

Against this background, the movement to 

broaden once more the horizon, and overcome the 

straitjacket of nationalism, to produce a law for 

Europe in the field of private law, took off no more 

than a few decades ago. In historical terms, the fall 

of the Berlin wall, and the collapse of the iron 
curtain, with return of Central and Eastern Europe 

to democracy17, were a call for action and a unique 

opportunity to join forces in this project. 

In the 1990’s different groups of academics 

began to examine the consequences of the growing 

impact of the action of the European institutions in 

the field of private law, which had become more 

visible with a series of directives: the directive on 

products liability (1985); door to door sales (1985): 

commercial agency (1986); consumer credit (1986); 

package travel (1990); unfair contract terms (1993), 

consumer sales (1999), etc… I will not retrieve this 

story for the present occasion because it is well 

documented18. It is enough to say that the label 

‘European private law’ - coined in this new context 

– brought with it some elements derived from 

distinction between private and public law 

elaborated at the national level, but also raised 

formidable new problems, connected to the 

unprecedented initiatives of the EEC and then the 

EU in this field. 

The elements in common with the ‘naturalised’ 

notion of private law elaborated at the national level 

relate, first, to the identification of the fields that 

make up private law at the European level as well; 

 
14 F.W. MAITLAND, English Law and the Renaissance, 

Cambridge, 1901, p. 18. 
15 P. GROSSI, A History of Law in Europe., Hoboken N.J., 2010, 

p. 1, defines this incompleteness as: “...the lack of any 

totalizing ambition in the political system of the time: its 

inability, and its unwillingness, to concern itself with 

controlling all forms of social behaviour”.  
16 See A. PADOA-SCHIOPPA, A History of Law in Europe, 

Cambridge, 2017. 
17 For a critical reflection on the ways Central and Eastern 

Europe was integrated into Western Europe and how the 

process played out disappointing expectations of a smooth 

acceptance of liberal democracy: I. KRASTEV, S. HOLMES, The 

Light that Failed: A Reckoning, London, 2019. 
18 M. KENNY, Those magnificent men in their unifying 

machines: exploring the wreckage of the unification initiative in 

European Private Law, in R. HALSON, D. CAMPBELL (eds.), 

Research Handbook on Remedies in Private Law, Cheltenham, 

2019, p. 42 ff. 

second, to the central idea of private autonomy, still 

cherished by many as the lodestar of private law in 

this new environment as well; third, by the vision of 

a general system of law, with its inner coherence 

and equilibrium, an equilibrium that would be 

inherently just. In the new scenario each of these 

elements was transfigurated, each of them came in a 

new attire. 

‘Private law’ was not present on the scene of 

jurisprudence as such, but only in so far as private 

law rules intersected one of the competences 

attributed to the EU under the Treaties. ‘Private 

autonomy’ in the guise of freedom of contract, 

acquired a market integrating function, being 
conceived as the principal device to secure the 

growth and the integration of the of the internal 

market. The inner, just equilibrium of private law, 

which at the national level was the fruit of the 

deliberations of parliamentary democracy was as 

well put under the pressure of the target of market 

integration.  

As many academic endeavours, the ‘naturalised’ 

model of private law was, first of all, a theoretical 

model. Initially, it was devised to provide a 

template to show how to reconcile freedom, justice, 

and order under the law, to reject the paternalism of 

the enlightened rulers, following the teachings of 

Immanuel Kant and German idealism19. With the 

advent of market oriented, capitalist societies, the 

same model went hand in hand with economic 

liberalism, extolling the virtues of free choice and 

free competition on the market20, although the 

withdrawal of the State to a night watchman role 

never fully happened simply because could have 

imperilled its own existence21.  

The social critique of the model began early on, 

by showing its profound contradictions22. The 

politics of justice of today’s Europe lie their roots in 

this critique23. A substantial amount of social law, 

produced under the pressure of various actors in 

Europe, thus brought about whole sets of mandatory 
laws since the end of the nineteenth century. This is 

the genealogy of whole parts of labour law, 

workmen’s compensation systems, pension law, and 

in the twentieth century consumer law, universal 

 
19 For references see: M. GRAZIADEI, B. PASA, Happiness Once 

More, in Journal of Comparative Law, 14, 2019, p. 203, 208 ff. 
20 Ibid., p. 2013 ff. 
21 In these terms, for Germany, for Germany: M. STOLLEIS, 

History of Social Law in Germany, New York, 2014, p. 17, 20. 
22 VV. AA., Il "socialismo giuridico". Ipotesi e letture, in 

Quaderni fiorentini, III/IV (1974/75). 
23 H.-W. MICKLITZ, The Politics of justice in European Private 

Law, Cambridge, 2018 provides a much needed discussion of 

the socio political and economic background of the idea of 

social justice in France, Germany, Britain, leading up the 

present European context. 
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health coverage, and so on. The gender bias 

inscribed in the law for much too long was one of 

those glaring contradictions: a fundamental, 

profound contradiction, visible well into the twenty 

first century. The call to end gender discrimination 

eventually changed the face of family law, labour 

law, and other fields of private law as well (and yet 

much still remains to be done in this respect). The 

legacy of the national legal systems to the European 

institutions was thus much more complex than a 

‘pure’ theory of private law, squarely based on 

liberalism, would acknowledge24. 

The philosophical critique of that model was late 

to come, and it is much more indirect and 
fragmented. It goes to the great merit of Giuseppe 

Vettori to have taken up the challenge to articulate 

it with regard to the present condition of private law 

it in a brief, poignant aperçu dedicated to the notion 

of effectiveness, in L’attuazione del principio di 
effettività25. Effectiveness is the springboard to a 

less abstract, more concrete, notion of legality that 

expands the duties of the States: a notion of legality 

for our age. 

On the other hand, the problems raised by the 

incipient idea of “European private law” in the last 

decades of the twentieth century were in great 

measure different nature from those relating to the 

national codifications of private law26. Nonetheless, 

they were often debated by wearing the theoretical 

lenses borrowed from the heady codification 

debates of the nineteenth century. This was not 

 
24 A close reading of the sources shows how problematic 

certain assumptions about nineteenth century legal history are: 

S. HOFER, Freiheit ohne Grenzen? privatrechtstheoretische 

Diskussionen im 19. Jahrhundert, Tübingen, 2001, and the 

discussion of this contribution by A. ABEGG, A. THATCHER, 

Review Essay: Freedom of Contract in the 19th Century: 

Mythology and the Silence of the Sources, in German Law 

Journal, 2014, 5, p. 101; on France: A. BÜRGE, Das 

französische Privatrecht im 19. Jahrhundert zwischen Tradition 

und Pandektenwissenschaft, Liberalismus und Etatismus, 

Frankfurt am Main, 1991. 
25 G. VETTORI, L’attuazione del principio di effettività. Chi e 

come, in Persona e mercato, 2017, 4. Vettori’s philosophical 

outlook draws upon M. Heidegger’s facticity as presented in his 

ontology. The distance from idealism is marked with the 

citation of a passage by Heidegger that Vettori highlights in the 

footnotes to his reading of Heidegger, Ontology - The 

Hermeneutics of Facticity (John van Buren trans., 1988): “No 

accident that Brentano, from whom came the first impulses for 

the development of phenomenology, sensed in German 

Idealism the deepest ruin of philosophy. A year of reading and 

one can talk about everything, such that it really looks like 

something and the reader himself believes he's really got 

something…with schemata like form-content, rational-

irrational, finite-infinite, mediated-unmediated, subject-object”. 
26 R. MICHAELS, Of Islands and the Ocean: The Two 

Rationalities of European Private Law, in R. BROWNSWORD, 

H.-W. MICKLITZ, L. NIGLIA, S. WEATHERILL (eds.), The 

Foundations of European Private Law, Oxford, 2011, p. 139 ff. 

really helpful. The idea that history repeats itself is 

a fantasy. By establishing the European 

Communities, Belgium, France, Germany, Italy, 

Luxembourg, The Netherlands had taken a turn in a 

new direction, away from the darkest legacies of the 

past. To look at the future by wearing old garbs in 

the 1990’s only spoke about the difficulty of 

pouring new wine in old bottles. 

 

 

2. A first encounter with ‘European private 

law’: personal story. 

 

The sea change that was about to come for 
European private law was initially hardly perceived 

as such in the early 1990’s by the average lawyer in 

private practice, or by the national judiciaries. 

In 1963 the first President of the European 

Commission, Walter Hallstein, sent a strong 

message out to scholars in a conference at the Max-

Planck Institute in Hamburg on “The harmonisation 

of private and procedural law in the European 

Economic Community”27. Surprising as this could 

be at first sight to outsiders, the European Economic 

Community was to deal with the harmonisation of 

private law and procedural law. Harmonisation was 

to be conducted not in the spirit of l’art pour l’art, 

as Hallstein nicely put it, but respond to the need to 

rationalise the law (die rationalisierungs des 
Rechts)28. The sense of making history must have 

been palpable the room (welche eine Aufgabe, und 

welch eine Chance !): “Of course this [i.e. the 

harmonisation of laws in Europe] is not an 

automatism. Nothing is happening of European 

unification automatically; everything is 

deliberation, imagination, choice, decision, and 

constant will.”.29 

A personal episode is worth recalling, to remind 

to younger colleagues that the wind of change blew 

rather softly at first, and that similar calls were 

indeed hard to get for outsiders, although a volume 
coming out of the European University Institute 

1978, under the editorship of Mauro Cappelletti, on 

the New Perspectives for a Common Law of Europe 

- Nouvelles perspectives pour un droit commun de 

l'Europe signalled the contributions of a downright 

parterre des rois on the new perspective30.  

 
27 W. HALLSTEIN Angleichung des Privat-und Prozessrechts in 

der Europäischen Wirtschaftsgemeinschaft, in RabelsZ, 28, 

1964, p. 211 ff. 
28 Ibid., p. 214, 215. 
29 Ibid. p. 230. 
30 M. CAPPELLETTI (ed.), New Perspectives for a Common Law 

of Europe. Nouvelles perspectives pour un droit commun de 

l'Europe, Dordrecht, 1978. The contributors were G. Calabresi, 

H. Coing, R. David, D. Evrigenis, G. Gorla, J.A. Jolowicz; O. 
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I hit upon my first specimen of ‘European 

private law’ while doing research in Oxford. Prof. 

Francis Reynolds had known me as a young 

researcher working on the law of agency in 

comparative law. As the author of the new edition 

of the most important book on agency featuring in 

the distinguished series “The Common Law 

Library” by Sweet and Maxwell he had to guide the 

reader through the UK regulations implementing the 

commercial agents directive (86/653/EEC). 

Reynolds was frank, he told me he was not familiar 

with the type of professional intermediary that the 

directive intended to regulate, and that whole 

approach adopted by the directive was at odds with 
several doctrines of the common law. A common 

lawyer could not easily see why, for instance, a 

commercial agent should have the right to an 

indemnity or a ‘compensation’ after the termination 

of the agency contract, even if no sum had not been 

agreed upon for this between the parties to the 

agency contract. Although I had not studied the 

directive, I had at least a clear sense of what 

problems it covered. Commercial agents were well 

know intermediaries in Italy, as in other continental 

countries. It turned out that the most important 

provisions of the directive could only be understood 

by being familiar with some aspects of French and 

German law on commercial agents. The Directive 

harmonized aspects of these national regimes by 

leaving open to the parties themselves a degree of 

choice between the applicable harmonised law. To 

be ready for our conversations on the directive I 

began to research the law, and to prepare notes on 

how the national laws were interpreted and 

implemented on the continent. Reynolds found this 

work useful. Much to my surprise, he told me that 

we were to co-sign the chapter on commercial 

agency in the forthcoming new edition of Bowstead 

on agency31. This collaboration went on until 

eighteenth edition of the book (2006). After ten 

years since the collaboration had begun, there were 
enough English or Scottish cases to provide 

authoritative guidance to practitioners: my task was 

finished! 

This piece of EEC legislation on a specific 

contract was essentially asking for a comparative 

commentary, built as it was out of national 

materials that reflected the French and the German 

law and practice. I must add that, although the 

whole idea of regulating commercial agents raised 

 
Kahn-Freund; T. Koopmans, J. Limpens; J. Merryman, J.D.B. 

Mitchell, L. Neville Brown, J. Rivero, R. Sacco. 
31 F.M.B. REYNOLDS, M. GRAZIADEI (eds.), Commercial Agents, 

in Bowstead and Reynolds on Agency, 16th ed., London, 1996, 

p. 688 ff. (my assistance was limited to the chapter on 

commercial agents). 

some difficulties in the Unite Kingdom, the 

implementation of the Directive in Italy was going 

to be just as difficult, as it soon emerged. 

At this point, very few could think of a future in 

which things were to be radically different. The 

Directive aimed at minimum harmonisation of the 

laws of the Member States. The norms thus enacted 

had a market integrating function, but also a ‘social’ 

dimension designed as they were to preserve the 

rights of the weaker party of the relationship, the 

agent, vis à vis, the principal (who could have 

unduly reaped gains that to be attributed to the 

agents instead). A comparative lawyer equipped 

with the tools of the trade could make sense of the 
directive, and the directive itself owed much to an 

inventive comparative law approach to the problems 

it targeted. A similar conclusion was not totally 

unwarranted. After all, Hallstein himself had closed 

his lecture on a similar note: “...legal harmonisation 

is a case of applied comparative law”32. 

“European private law” at this point, seemed to 

be little more than an add on to the field of 

comparative law. Things were not to remain that 

simple for long, however; the working environment 

was changing rapidly. 

 

 

3. Broadening horizons. 

 

In one of its most recent writings, Micklitz 

recalls the debates in the 1990’s over the action of 

the EU for the completion of the internal market, 

and how it came to be that the Union managed to 

reach out and have an impact on what traditionally 

had been lawyers’ law, namely several private law 

fields. By reserving more competence to 

themselves, the Commission and EJC gradually also 

attracted more criticism, in a dynamic that is a 

classical example of heterogony of ends: “The more 

competences the EU assumed, the more the EU 

appeared as a political actor not only with regard to 
the market, but also – and in particular – with 

regard to the ‘Social’”.33. This lead to a situation in 

which the Union became first the catalyst and then 

the scapegoat of the Member States, as shown by 

the prominent example of labour law34. 

With respect to private law, a similar dynamic 

unfolds between the publication of the Action Plan 

for a More Coherent European Contract Law in 

 
32 W. HALLSTEIN Angleichung des Privat-und Prozessrechts, 

cit., p. 231. 
33 H.-W. MICKLITZ, The Transformative Politics of European 

Private Law in P.F. KJAER (ed.), The Law of Political 

Economy: Transformation in the Function of Law, Cambridge, 

2020, p. 205-227, 213. 
34 Ibid. 
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2003 and the withdrawal of the draft regulation for 

a common European sales law in 2014. 

The Commission first acted as a catalyst for an 

ambitious approach to the contract law, including 

the possibility to develop non sector specific 

instruments, such a common frame of reference: 

“This common frame of reference should provide 

for best solutions in terms of common terminology 

and rules, i.e. the definition of fundamental 

concepts and abstract terms like "contract" or 

"damage" and of the rules that apply for example in 

the case of non-performance of contracts.”35. The 

Commission published this document while it was 

at the receiving end of criticism levelled at its poor 
capacity to handle the basic grammar of private law, 

but the document responded as well to higher 

aspirations, vented in three Resolutions of the 

European Parliament from 1989 to 200136. It thus 

represented that it intended to improve its 

performance on a broader scale, not just wishing to 

return to the drawing board, but the document had a 

shandean flair: one sentence after the other, the 

Commission was leaving every option open on the 

table.37  

Up to this moment, ‘European private law’ was a 

title in search of an author. For most lawyers 

working at the national level, ‘European’ was 

simply the law resulting from the legislative process 

of the Union vs the laws of the Member states. 

What came out of the EU was sectorial, and as such 

could hardly aspire to truly become an integral part 

of the general texture of the law, as expressed in the 

civil codes, or in the common law. The most 

benevolent commentators passed judgement on 

these initiatives by considering it ‘pointillistic’, so 

many islands in a sea of national law in the 

metaphor that Hein Kötz coined in 198138. This 

approach was considered disruptive of the national 

legal orders, because it was not framed in the style 

in which national legislation was usually written, or 

interpreted, nor reflected the way case law 
proceeded. Its aesthetic was unknown, its local 

 
35 Ibid. 
36 European Parliament Resolution of 26 May 1989, 1989, OJ, 

p. 158/400. 18. European Parliament Resolution of 6 May 

1994,1994, OJ, p. 205/518. 19. European Parliament Resolution 

on the approximation of the civil and commercial law of the 

Member States, 2001, COM, no 398. 
37 L. STERNE, Tristram Shandy, London, Vol. VII, p. 2: “[O]f 

all the several ways of beginning a book which are now in 

practice throughout the known world, I am confident my own 

way of doing it is the best—I'm sure it is the most religious- for 

I begin with writing the first sentence—and trusting to 

Almighty God for the second.”. 
38 H. KÖTZ, Gemeineuropäisches Zivilrecht in H. BERNSTEIN, U. 

DROBNIG, H. KÖTZ (eds.), Festschrift für Konrad Zweigert zum 

70. Geburtstag, 1981, p. 481, 485 (‘Inseln in einem Meer 

nationaler Rechtsordnungen’). 

adaptation often haphazard. The enigmatic 

judgments of the ECJ in these areas did not much to 

further cast light on this new terrain39. Furthermore 

maximum harmonisation, pursued by the Union to 

move on “from consumer protection law to 

consumer law, putting an emphasis on securing 

access to products and services”, 40 - posed a threat 

to those Member States who wished to go further in 

the protection of specific interests than European 

Union law allowed. 

However, once it dawned upon academia that 

European private law had come to stay the reaction 

across Europe to build up expertise and expand 

ambitions was truly impressive. In a few years a 
new field of studies emerged, with its law reviews, 

its conferences, its textbooks and its books, its 

specialists. Looking back to this ‘big bang’, the 

motley composition of the group of scholars who 

were attracted to the new field from every corner of 

Europe was striking. Few had credentials as 

researchers on EU law, some were trained in 

comparative law or private international law (or 

both), many more were experts in the national 

private law, with only a marginal interest in 

European developments. Those who had access to 

the EU institutions were a minority. I could name 

just a handful of colleagues who had contacts in 

Brussels.  

The call for a European private law rapidly 

became something different. It became a call to 

check what principles could sustain the efforts made 

by the Union in this field, and how to overcome the 

parochialism that national systems of private law up 

to then had fostered. The question of the EU 

competence to proceed on this uncertain terrain was 

discussed, but many colleagues did not consider it a 

problem of the first order, as the push was to 

concentrate on the product, rather than on process41. 

 
 

4. Of law and language 
 

 
39 J. BASEDOW, The gradual emergence of European private 

law, in Intercontinental cooperation through private 

international law. Essays in memory of Peter E. Nygh, 

Asserpress, The Hague, 2004, p. 1 ff., p. 14 (considering the 

ECJ judgment in Case C-168/00, Simone Leitner v TUI 

Deutschland GmbH & Co. KG, ECLI:EU:C:2002:16; note, 

however that the Opinion of the Advocate General Tizzano in 

this case provided a comparative basis in support of the 

decision of the Court, as Basedow duly notes).   
40 H.-W. MICKLITZ, The Politics of Justice in European private 

law, cit., p. 224. 
41 For a lucid contribution on this point: S. WEATHERILL, 

Competence and European private law, in C. TWIGG-FLESNER 

(ed.), The Cambridge Companion to European Union Private 

Law, Cambridge, 2010, p. 58 ff. 
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When the wheels finally set in motion, there was 

a crying need for a vehicular language to conduct 

this new and exciting enterprise. 

EU legislation is enacted in the languages of the 

Member States. This level of multilingualism was 

unworkable to carry on collaborative research on 

European private law, or to publish its results. This 

created a paradox. European private law lawyers 

intended to transcend the boundaries of the national 

legal systems to open discussions about what 

common grounds could be established to think 

private law in Europe once more. And yet, an 

essential prerequisite for the conversation, the 

linguistic tool, was lacking. Looking back to the 
1990’s this difficulty was very real indeed, 

although, surprisingly, it was hardly discussed as a 

separate issue42. 

The vocabulary of European law, as established 

by the relevant legislation of the EEC and of the 

Union was at first both unstable and very limited. It 

was simply not enough to proceed with any 

confidence to a sophisticated discussion of the law. 

One thing was clear, the only language that was 

widely practiced by most scholars across Europe 

was English (as practiced by non-native speakers) 

and thus English became the most serious candidate 

to communicate about private law as well. European 

private law developed in other European languages 

too. At least two of the leading law reviews in the 

field publish in English and French or German as 

well, and all European publishes have now titles on 

the topic in their catalogue. Nonetheless, all major 

projects used English as the working language, with 

the single exception of the project advanced by the 

Académie des Privatistes Européens. It is 

impossible to describe the lively terminological 

discussions involved in the making of each new 

publication on European private law in the 

subsequent decades, especially where the 

publication was the result of wide collaborative 

work43. The way forward was often marked by 
reflections on the experience of mixed jurisdictions, 

 
42 For two pioneering, searching contributions: L. CASTELLANI, 

R. SACCO, Les multiples langues du droit européen uniforme, 

Torino, 1999; N. KASIRER, European Private Law in Boxes and 

Bundles, in Review of Private Law, 2002, 3, p. 417 (making the 

important point that law was beyond the linguistic expression 

chosen for it in this context). 
43 I have taken active part to these discussions in the circles of 

the Common core of European private law project, launched by 

my friends Mauro Bussani and Ugo Mattei in 1995. Cp. M. 

GRAZIADEI, L. SMITH, U. MATTEI (eds.), Commercial Trusts in 

European private Law, Cambridge, 2005, p. 45-55, offers a 

summing up of the conversation around the terminological 

problems concerning a though topic. On contract law: B. 

POZZO, Looking for a Consistent Terminology in European 

Contract Law, in Lingue Culture Mediazioni-Languages 

Cultures Mediation, 2020, Vol. 7 no. 1, p. 103.  

where English was used to express concepts and 

rules of the civil law. A degree of hetheroglossia 

was thus injected in the language of the law, as the 

same speech would sometimes convey different 

world views, concepts, and opinions. 

In my experience, quite often it was not too 

difficult to agree generally on a certain principle or 

rule among the participants to the discussion in the 

room, even when the ten or more colleagues coming 

from all over Europe joined in. When it came to set 

pen to paper the story was different. What was a 

good statement of law for a French, was too vague 

for a German; what was neat and precise for 

Germans was too long for many among us…. When 
asked for advice, being native speakers of the 

language, the English often recused themselves, 

gently making the point that the drafting style they 

were familiar with would have been unhelpful. 

National habits were sometimes part of the picture, 

of course, the layered construction of a European 

identity left traces in the new context44, but the over 

all impression was that everybody could contribute. 

A new epistemic community was thus born45. It was 

fostered by the exchange and training of young 

researchers, supported by the Union, in an 

atmosphere that was seldom competitive and more 

often strongly collaborative, and often quite 

colourful (especially at dinner!). 

The outcome of the work done on the linguistic 

means to frame European projects in the field of 

private law are an important, productive legacy of 

this season.  

The evolution of suitable linguistic tools for the 

development of scholarly research in the area of 

private law was one thing, but the realisation of an 

agenda required much more: it required substantial 

agreement on what European private law was to be. 

In this respect, although for over a quarter of 

century the debate over the possibility, the ends, the 

features of a system of private law went on in 

Europe, no agreement was finally reached for a 
comprehensive European instrument, not even for 

one covering sales and analogous transactions in the 

form of an optional instrument. 

 

 

5. United in diversity 

 
44 G. COMPARATO, Nationalism and Private Law in Europe, 

Oxford-London, 2014. 
45 H. SHEPEL, The European Brotherhood of Lawyers: The 

Reinvention of Legal Science in the Making of European 

Private Law, in Law & Social Inquiry, 32, 1987, p. 183 ff.; the 

wider picture, concerning the EU is the subject of the important 

books by A. VAUCHEZ, Brokering Europe Euro-Lawyers and 

the Making of a Transnational Polity., Cambridge, 2015; A. 

VAUCHEZ, B. DE WITTE (eds.) Lawyering Europe: European 

Law as a Transnational Social Field, Oxford, 2013. 
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It was simply not possible to replicate at the 

European level what had been done at the national 

level in several Member States, namely the 

enactment of a full set of principles and rules 

applicable to an entire field of private law. Private 

international law has been much more successful in 

this endeavour in the last decades In Europe, but 

that subject – at least in Europe – has a deep 

cosmopolitan outlook, that is part of its genetic 

code, as is well known. Furthermore, private 

international law, by its structure, does not mirror 

the full complexity of private law. 

An assessment of why the proposal for such an 
instrument was not successful leads highlights two 

major obstacles along the road, of a very different 

nature. The first was the controversial result 

obtained in terms of quality of the projects that were 

considered for the legislative track46. The second 

was the methodological nationalism backing the 

draft common frame of reference, a text that did not 

really take into account that what is best at the 

national level may not be optimal at the European 

level47. 

The number of hot, unresolved issues that a 

partial codification of private law in Europe would 

have left open would have been huge anyhow. The 

number of preliminary references to the ECJ would 

have grown to impossible numbers, and this was 

just one of the foreseeable unintended consequences 

of such project. The possible gain in terms of legal 

certainty and facilitation of transactions would have 

been modest, and the support for it by was thus at 

best lukewarm from many economic sectors, when 

the consultation process on the Common frame of 

reference was opened. The difficulty of obtaining 

satisfactory results in this respect is highlighted by 

the recent assessment of the consumer credit 

directive by the European Economic and Social 

Committee. After forty years since the enactment of 

the first directive on this matter, the opinion of 
stakeholders, as reported by the EESC, is that the 

legislation in force not yet ensure a level playing 

field or promote a single market for consumer credit 

in several respects48.  

On the other hand, the atmosphere of excitement 

and the sense of challenge that the promised land of 

a new European private law was unparalleled in the 

history of law in Europe since the foundation of the 

 
46 R. ZIMMERMANN, The Present State of European Private 

Law, in Am. J. Comp. Law, 57, 2009, p. 479 ff. 
47 J.M. SMITS, The Draft-Common Frame of Reference, 

Methodological Nationalism and the Way Forward, in 

European Review of Contract Law, 2008, 4, p 270 ff. 
48 EESC, Consumer Credit Directive (evaluation) INT/884, 

2019, 4.2.4. 

European Communities. In this climate. contrarian 

challenges, warning against a starry eyed view of 

the process and criticizing a sort of Weltverbesser 

approach to the whole exercise, just managed to 

pepper up the soup49. 

The works dedicated to the projects running 

under the label ‘European private law’ managed to 

invigorate the idea of a transnational, European 

wide set of private law principles and rules that at 

least could help to put the national law in a wider 

context and that could support a better, more 

consistent drafting and interpretation of the EU law. 

This endeavour has not been abandoned, and 

research inspired by it will remain alive, if for no 
other reason, for the necessity to support the 

drafting, interpretation and the application of EU 

law in the area of private law, which should be 

conducted with sufficient knowledge of the laws of 

the Member States50. The digital revolution that is 

taking place is casting all these efforts in a new 

dimension, full of new opportunities and risks51.  

As a result of this protracted effort ‘European 

private law’ now goes beyond the acquis 

communautaire in private law matters, and refers 

more broadly to the laws of the Member States, 

considered as a whole set of solutions that produce 

variations around common themes. The notion of 

acquis commun has emerged to refer to it. This 

vision has inspired a new pedagogy of law in 

Europe. Several law faculties are now offering 

programs that aim at the education of lawyers 

whose horizon is Europe, rather than the municipal 

law. These are not castles in the air. The European 

Law Faculties Association has highlighted the 

importance of overcoming merely national 

approaches to the formation of lawyers in Europe52. 

There is a real demand for this, and some European 

law faculties are racing to satisfy it, while some 

others are already well-equipped in this respect. 

 
49 P. LEGRAND, European Legal Systems are not Converging, in 

International and Comparative Law Quarterly, 45, 1996, p. 52. 

Legrand was surely correct in maintaining that: “If anything, by 

linking the two legal worlds [i.e. the civil law and the common 

law], the European Community has dramatised their cognitive 

disconnections and has made possible a new awareness of 

difference (or "otherness")” (at p. 80). 
50 See, e.g., N. JANSEN, R. ZIMMERMANN (eds.), Commentaries 

on European Contract Laws, Oxford, 2018. 
51 F. DE FRANCESCHI, R. SCHULZE (eds.), Digital revolution. 

New Challenges for the Law, Baden-Baden, 1999. The 

contribution by M. HESSELINK, Private Law, Regulation, and 

Justice, in European Law Journal, 22, 2016, p. 681 ff, offers a 

wonderful discussion of how the Commission’s digital agenda 

fits in the debate over the new dimensions of European private 

law after the withdrawal of the CESL regulation. 
52 See the Resolution of the European law faculties association 

at its Annual General Meeting held in Torino on 11th and 12th 

April 2019 (available at: https://elfa-edu.org/wp-

content/uploads/2019/04/ELFA2019Resolution.pdf). 
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Comparative law and European private law courses 

have been foundational of this new approach. 

Double diplomas in the laws of at least two 

European jurisdictions are now offered by many 

law schools throughout Europe. The example set 

with the launch of the transystemic law program at 

McGill in the 1990’s provided a source of 

inspiration for Europeans too, when new ambitions 

for the education of lawyers in Europe took off53. 

Thinking over all these initiatives, an hermeneutics 

of suspicion, such as that cultivated by an healthy 

distrust of value generalities may still lead to ask: 

what if we here “…no more than a rather superficial 

“gentleman’s agreement,” which allows us to 
communicate with each other whilst maintaining 

our own preconceptions?”54 

 

 

6. A new ethos, a new awareness 
 

Although the influence of EU law has been 

pervasive in various areas of private law, much 

scholarly work done under the label ‘European 

private law’ has been produced in accordance with 

techniques usually applied to deal with the national 

law. Scholars, practitioners of (national) private law 

alike tend to approach EU law through the lenses of 

the respective national laws. From this perspective 

EU law is still an island in a sea of national law. At 

the national level, the appreciation of EU law as a 

body of law into itself, perhaps not spotless, nor 

self-sufficient, but still robust, with its own 

purposes, methods, categories, is always at risk. 

When that appreciation develops, the reaction is 

often a warning against the instrumentalisation of 

private law to the ends of EU law55. The drive to 

market integration would be a threat for the 

existence of private law. The politics of market 

integration endangers private law, a repository of a 

richer set of societal values than EU law. 

There is a flip side of the coin to this view of the 
matter. This is the growth of a new awareness about 

what is it to be a lawyer in Europe today? The 

incompleteness of European law, its tendency to 

“constantly blurring categories and questions rules 

 
53 Y. EMERICH, M.A. PLANTE (eds.), Repenser les paradigmes: 

approches transsystémiques du droit, Toronto, 2018. 
54 H.-W. MICKLITZ, On the Intellectual History of Freedom of 

Contract and Regulation, in Penn. St. J.L. & Int'l Aff., 4, 2015, 

who poses this question with respect to the notion of “freedom 

of contract”, in France, Germany and England. 
55 See, e.g., C.U. SCHMID, The instrumentalist conception of the 

acquis communautaire in consumer law and its implications on 

a European contract law code, in European Review of Contract 

Law, 2005, 1, p. 211. 

and Member State practices”56 are elements that 

have fostered a new legal ethos in Europe. 

Comparative law has been helpful as well in this 

respect, acting as a midwife for the development of 

forms of post classical legal consciousness that, as 

contemporary north American jurisprudence, 

oscillate between legal instrumentalism and 

autonomy based conceptions of law. Micklitz’s 

signature notion of ‘regulated autonomy’, which is 

to be recognised as a fundamental contribution to 

the field of European private law, belongs to the 

dialectic of this vibrant intellectual environment 57. 

This outlook on the law is now competing and 

winning over the old methodological tenets rooted 
in the history of European jurisprudence and its 

spiritual constitution, as traditionally conceived.58 

Granted, this new approach at first was part and 

parcel of the European integration project, and was 

co-opted by it to fully legitimise it. This justifies a 

healthy dose of criticism directed at the enterprise59, 

especially for those sectors of the law, like labour 

law, that have experienced the full impact of the 

above mentioned approach60. But those problematic 

origins do not diminish its salience in the present 

jurisprudential context. Even staunch defenders of 

the classical approach realise that these new 

dimensions of European jurisprudence cannot be 

ignored. Nostalgia for the old ways is anachronistic 

and impractical in today’s Europe61. 

The new ethos is not fostered by the dynamic of 

the internal market alone, and EU law cannot be 

reduced to it. Beyond it, constitutional law and 

human rights law have contributed powerfully to 

the awakening in the European laboratory of new 

 
56 H.-W. MICKLITZ, A European Advantage in Legal 

Scholarship ?., in R. VAN GESTEL, H.-W. MICKLITZ, E.L. RUBIN 

(eds.), Rethinking Legal Scholarship: A Transatlantic 

Dialogue, Cambridge, 2017, p. 262-264. 
57 On this tension see the essential contributions by M. 

HESSELINK, Private Law, Regulation, and Justice, cit.; H. 

DAGAN, Between Regulatory and Autonomy‐Based Private 

Law, in European Law Journal, 22, 2016, p. 644 ff. 
58 A. VON BOGDANDY, The Current Situation of European 

Jurisprudence in the Light of Carl Schmitt’s Homonymous Text, 

Mpil Research Paper Series, No. 2020-08. 
59 See G. DAVIES, Tough Love in the Internal Market. in F. 

AMTENBRINK, G. DAVIES, D. KOCHENOV, J. LINDEBOOM (eds.), 

The Internal Market and the Future of European Integration: 

Essays in Honour of Laurence W. Gormley, Cambridge, 2019, 

p. 15 ff. 
60 S. GIUBBONI, Diritto del lavoro europeo: una introduzione 

critica., Padova, 2017, p. 52: “In this fall in prescriptiveness, 

the labour law of the European Union has lost its fundamental 

function which has been and should be to ensure the 

consistency and interdependence of national social constitutions 

in the common space…” (my translation). 
61 See the penetrating analysis by G. VETTORI, Il diritto ad un 

rimedio effettivo nel diritto privato europeo, in Riv. dir. Civ., 

2017, p. 666-680.  
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dimensions of the law, for private law as well, 

reclaiming a distinct if eclectic method for it. 

 

 

7. Europe and beyond...with a little help 

from our friends. 

 
There have been countless efforts to build a 

narrative giving Europe a precise identity, in the 

field of law as well. The post second world war 

period has been productive in this respect too62. The 

Treaty on the European Union and the Charter of 

Fundamental rights mark the identity of EU (and 

thereby of EU law) by reference to a series of 
values and fundamental rights63. Critics point to the 

difficulty of the Union of living up them. This, for 

example, is the case with respect to the lodestar 

represented by the rule of law because the level of 

instrumentalism embedded in the law of the Union 

at times makes the reference to this notion 

problematic or illusory64.  

The construction of a European identity in the 

area of private law proceeds by following its own 

course, which pays due homage to such values, but 

refrains at the same time from the reference to 

certain public law notions, such as the notion of 

‘constitutional identity’ (although there are 

European countries where a good deal of private 

law has been constitutionalised !). In the area of 

private law the tension is still essentially between 

socially oriented forces and neoliberal ones, two 

forces that across the European space play against 

the background of different national settings. 

As many commentators have noticed. there has 

been a change of heart in thinking about consumer 

policy in the EU the last two decades of the 

 
62 For a major study in genealogy: K. TUORI, Empire of Law: 

Nazi Germany, exile scholars and the battle for the future of 

Europe. Cambridge, 2020. 
63 A. VON BOGDANDY, The European Constitution and 

European Identity: Text and Subtext of the Treaty Establishing 

a Constitution for Europe, in Intl. J. Const. L., 3, 2005, p. 295 

ff.; F. FORET, O. CALLIGARO (eds.), European Values: 

Challenges and Opportunities for EU Governance, London, 

2018. Concerning fundamental rights, under both the Treaty 

and the Charter the constitutional traditions common to 

Member States have foundational value as well: S. CASSESE, 

The Constitutional Traditions Common to the Member States of 

the European Union, in Rivista trimestrale di diritto pubblico, 

2017, p. 939 ff. 
64 Cp. L. PECH, D. KOCHENOV, Strengthening the Rule of Law 

within the European Union: Diagnoses, Recommendations, and 

What to Avoid, Reconnect Policy Brief No. 1, 2019 (Leuven), 

University of Groningen Faculty of Law Research Paper No. 

28/2019. T. TRIDIMAS, Constitutional Fluidity and the Problem 

of Authority in EU Law, in F. AMTENBRINK et al. (eds), The 

Internal Market and the Future of European Integration, cit., p. 

65 ff. 

twentieth century65. The EU consumer agenda for 

the first decade of the twenty first century showed a 

tendency to conceive consumer law mostly as a 

market-making tool. “Consumer law is clearly 

linked to macro perspective of the market, and its 

purpose is to stimulate demand and bring about 

economic growth, which is obviously in the 

common interest... 'Protection' plays a marginal role 

in this narrative: the language is about confidence 

and empowerment, which are directed toward 

market-making rather than with any concern for 

consumer protection.”66. This is more than a whiff 

of a neoliberal construct put to use for market 

integration purposes. Differences among the laws of 
the Member States are identified per se as obstacles 

to the completion of the internal market67. Under 

this approach, what should be achieved through 

consumer protection seems to be driven by a ‘more 

economic approach’. An economic approach to 

consumer protection holds that the law should not 

almost automatically leap to the consumers’ 

defence. An intervention would be justified only 

where there is a market failure; that is, where 

market forces do not guarantee efficient allocation 

of goods and services. This turn in consumer policy 

shows a certain transatlantic orientation, airing 

standard assumptions in mainstream law and 

economics literature68. The next Consumer Policy 

Agenda, which is due by the end of 2020, may bring 

in different perspectives. In a continent ravaged by 

the Covid-19 pandemia they would surely be more 

helpful69. 

 
65 H-W. MICKLITZ, The politics of justice, cit., p. 225 ff.; M. 

BARTL, Socio-Economic Imaginaries and European Private 

Law, in P.F. KJÆR (ed.), The Law of Political Economy, cit., 

2020, p. 228 ff. 
66 Ibid., p. 246. 
67 Whether this empirical assumption holds is still a matter for 

debate: J.M. SMITS, Diversity of Contract Law and the 

European internal market, in J. SMITS (ed.), The Need for a 

European Contract Law: Empirical and Legal perspectives, 

Zutphen, 2015, p. 153 ff.; T. WILHELMSSON, The Abuse of the 

“Confident Consumer” As Justification for EC Consumer Law, 

in Journal of Consumer Policy, 27, 2004, p. 317. As these 

works show, there are reason to believe that the evidence 

presented by the Commission in various documents of this 

period on this point is not robust, and presents methodological 

flaws. 
68 S. SHAVELL, Foundations of Economic Analysis of Law., 

Cambridge Mass., 2004, p. 212–214. The author focuses on 

product safety, but similar arguments can be made more 

generally: S.I. BECHER, O. BAR-GILL, Consumer Protection in 

U. PROCACCIA (ed.), The Economic Approach to Law, Harvard 

Public Law Working Paper No. 18-42, available at: 

https://ssrn.com/abstract=3194411. 
69 Cp. V. MAK, Legal Pluralism in European Contract Law, 

Oxford, 2020. 
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Beyond these remarks, the point worth raising is 

broader. Can EU law, including EU private law, be 

understood without knowing much about US law ? 

This is almost a rhetorical question by now70. 

Although the identity of EU law, both in terms of 

substance and procedure, reflects the structure of 

the EU polity, that is neither a nation state, nor a 

federation, some themes are common across the 

Atlantic. The constitution of some building blocks 

of EU consumer law call for a consideration of US 

precedents71. They have been present on the 

European scene at least as terms of comparison, if 

not as a direct source of influence, along with the 

more evident presence of the laws of the Member 
States. The path-breaking Integration through the 

law project, conducted in the 1980’s at the 

European University Institute by Mauro Cappelletti 

and Joseph Weiler, abundantly showed that certain 

problems, trends and patterns are worthy of 

comparative analysis in a EU-US perspective72. The 

evolution of European law in areas as different as 

passenger’s rights, package travels, antitrust, and 

disability rights has produced once more a wave of 

comparative analysis about whether the EU is 

emulating U.S. patterns of private enforcement, or 

following different paths, which rely on stronger 

public law enforcement73. 

 
70 Cp. E. HONDIUS, The Impact of American Law and American 

Legal Theory: Threat or Incentive?, in AA.VV., De Tous 

Horizons – Melanges Xavier Blanc Jouvan, Société de 

législation comparée, Paris, 2005, p. 271 ff. See as well, in a 

global perspective: M. REIMANN, The American Advantage in 

Global Lawyering, in RabelsZ. 2014, p. 1-36.; ID., European 

Advantages in Global Lawyering, in RabelsZ, 2018, p. 885 ff. 
71 The should be considering in the setting of a broader 

landscape: F. NICOLA, B. DAVIES (eds.), EU law Stories: 

Contextual and Critical Histories in European Jurisprudence, 

Cambridge, 2017; F. NICOLA, National Legal Traditions at 

Work in the Jurisprudence of the Court of Justice of the 

European Union, in American Journal of Comparative Law, 

64(4), p. 865. 
72 For a retrospective on this project: Annuario di diritto 

comparato 2016, with contributions by M. INFANTINO and L. 

AZOULAI; on the wider picture: G. MARTINICO, The Federal 

Language and the European Integration Process: The 

European Communities viewed from the US, in Politique 

europeenne, 2016, 3, p. 38. 
73 D.R. KELEMEN, Eurolegalism: The transformation of law and 

regulation in the European Union, Cambridge Mass., 2011; 

M.L. VOLCANSEK, The Americanization of the European legal 

space, in J. MAGONE (ed.), Routledge Handbook of European 

Politics. Routledge, London, 2015, p. 153 ff.; F. BIGNAMI, R.D. 

KELEMEN, Kagan's ‘Atlantic Crossing: Adversarial Legalism, 

Eurolegalism, and Cooperative Legalism’, in J. BARNES, T. F. 

BURKE (eds.), Varieties of Legal Order: The Politics of 

Adversarial and Bureaucratic Legalism, London, 2017; K. VAN 

ELTEN, B. REHDER, Dieselgate and Eurolegalism. How a 

scandal fosters the Americanization of European law, in 

Journal of European Public Policy, 2020; C. FOSTER, Legalism 

Without Adversarialism: Public and Private Enforcement in the 

European Union, Working paper, 2020 available at: 

The grounding of EU law does not rest 

exclusively on European soil. The jurisprudence of 

the European Court of justice provides examples of 

the inspirational role played by US law in several 

areas of EU law, including private law74. Academic 

debates over the destiny of European law have seen 

among the protagonists some of the bright and the 

brave from the other shore of the Atlantic. I just 

need to mention the names of Joseph Weiler, James 

Gordley, Duncan Kennedy, James Whitman, to 

evoke contributions that, in different moments and 

in various ways have inspired and provoked 

European audiences. Distinct voices from other 

jurisdictions as well have been present in various 
debates, and we owe a great debt to scholars like 

Nichola Kasirer, Vernon Palmer, Mathias Reimann, 

Lionel Smith, Cornelius van der Merwe, who 

generously shared their insights and learning in 

various encounters on European themes. 
In a broader perspective, one should as well 

consider how the European construction project 

engaged with other areas of the world, with 

strategies that cast light once more on the legacies 

of the past75. 

 

 

8. Obviously European?  

 

What conclusions follow from these brief 

remarks? 

In Europe, a civilisation that found expression in 

architecture, literature, music, politics, religion, etc. 

etc. exists in law as well. This should neither be 

idealised – although it often has – nor obscured, but 

rather be considered the legitimate object of critical 

examination. After the fall of nationalism and 

dictatorial regimes, legal history has taken up the 

challenge to broaden its horizons, and to leave 

behind purely nationalist approaches to the subject. 

As Europeans, we now gain a better, fuller view of 

our common legal past, problematic as it is. 
With the establishment of the European 

Communities in 1957, a first group of European 

countries decided to depart from the trodden path 

that linked the law to the state. This move involved 

entrusting law making powers to the supranational 

 
https://scholar.harvard.edu/chasefoster/publications/legalism-

without-adversarialism-public-and-private-enforcement-

european. 
74 For a recent attempt to map the terrain see: M. GRAZIADEI, 

The European Court of Justice at work: comparative law on 

stage and behind the scenes, in Journal of Civil Law Studies, 

13, 2020, no. 1. 
75 For a path breaking contribution, arguing that Europe 

advanced a new form of colonialism in Africa: P. HANSEN, S. 

JONSSON, Eurafrica: The untold history of European 

integration and colonialism, London, 2014. 
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entity that is now the European Union, with fateful 

consequences for private law as well. 

After the fall of the Berlin wall in 1989, the 

aspirations to have a common framework for 

private law in Europe grew into more ambitious 

projects. One is reminded of Baron Münchhausen’s 

fantastic act of pulling himself and his horse out of 

a mire by his own hair, when considering what 

followed in the next three decades in term of 

research, debates, collaborative initiatives, scholarly 

publications, etc.. to give new substance to the idea 

of European private law. The vision of a fully 

fledged European private law unleashed energies 

that were hugely productive, although they did not 
lead to a successful piece of legislation. 

Working on collaborative projects established 

new epistemic communities in Europe, and created 

a new ability to address legal problems in a 

European perspective, even when advancing 

national reform projects only. Critical thinking of 

European legal traditions as handed over from the 

past is an essential, salient component of this 

picture. Much of this work was doctrinaire, but in 

the laboratory of European private law much else 

has been going on over the years. As a 

consequence, the cultures of European lawyers have 

been transformed. In this framework, EU law 

provided a good dose of legal instrumentalism, that 

needs to be balanced with less unilateral approaches 

to market integration. The use of knowledge about 

US law and legal methods to frame issues and to 

elaborate solutions for Europe is a less apparent, but 

fertile ingredient in the world of European law. In 

the making of European private law one should 

keep in mind the contributions coming from jurists 

working in mixed law jurisdictions, like Québec and 

South Africa. Identities are complex, and 

complexity is the hallmark of 21st century law. Not 

all that is European has its roots on European soil, 

but then not all that is Italian or German originates 

in Italy, or in Germany. One is tempted to call this 
complex and curious state of affairs very European, 

obviously European. 

Considering the trajectory of European private 

law in the last decades, one is also reminded of Italo 

Calvino’s Nonexistent Knight and his dialogue with 

the old spiritual father of Europe, emperor 

Charlemagne. Upon finding out that a knight in his 

army has some remarkable properties, the emperor 

entreaties the knight: “Well, well! Who’d have 

thought it!” exclaimed Charlemagne “And how do 

you do your job, then, if you don’t exist?” “By will 

power,” said Agilulf, “and faith in our holy cause!”. 
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