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COPYRIGHT ISSUES IN DOCUMENTING HUMAN
RIGHTS VIOLATIONS: SEARCHING FOR A BALANCE

Di Francesco Castronovo

SOMMARIO: 1. Introduction. — 2. Copyright and documentation of human rights
violations. — 3. Exceptions and limitations in the copyright framework. — 4. The
three-step test. — 5. An exception dedicated to materials documenting human
rights violations: does it work under the three-step test? — 6. The enactment and
application of the new exception dedicated to materials documenting human
rights violations. — 7. A step further. — 8. Conclusion: final remarks from the
perspective of human rights protection.

ABSTRACT. The article attempts to offer a legal solution to reconcile two opposing
interests: on the one hand, the need to disseminate and grant public access to au-
thentic documentary materials and expressive works (photographs, diaries, films,
documents, etc.) documenting human rights violations, so as to allow not only the
academic research on these historical events, but also to shape and perpetuate the
collective memory, on the other hand, the need to protect at the same time both the
copyright of the creators of these materials and the fundamental rights (rvight to
privacy, image, dignity) of the people portrayed and/or mentioned in these materi-
als, who, moreover, are often anonymous. The article analyses the international
copyright conventions — first and foremost the Berne Convention — and identifies
possible legal solutions to this issue within the framework of copyright exceptions,
which constitute a tool — provided for by the conventions and implemented by each
national legal system — that possibly allows to strike a balance between these op-
posing needs.

L’ articolo prova a proporre una soluzione giuridica volta a conciliare due interes-
si contrapposti: da un lato, la necessita di diffondere e garantire I’accesso al pub-
blico a materiali (documenti, fotografie, diari, video, etc.) che documentano viola-
zioni dei diritti umani, cosi da consentire non solo la ricerca storica su tali eventi,
ma anche la costruzione e il mantenimento della memoria collettiva sui medesimi,
dall’altro lato, la necessita di tutelare al contempo il diritto d’autore afferente a
questi materiali e i diritti fondamentali (dignita della persona, diritto
all’immagine, diritto alla privacy) delle persone ritratte e/o menzionate nei mede-
simi. L’articolo analizza le convenzioni internazionali sul copyright — a partire
dalla Convenzione di Berna — e identifica possibili soluzioni a questo tema
nell’ambito del sistema delle eccezioni al copyright, che costituiscono uno stru-
mento — statuito dalle convenzioni e implementato da ciascun ordinamento nazio-
nale — che potrebbe consentire di trovare un equilibrio tra questi interessi con-
trapposti.
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1. Introduction

In the last decades, the definition of the conditions of access to copy-
righted works as well as the enactment of a clear and functioning access
mechanism into the international copyright regulatory framework have be-
come one of the most important and delicate topics in international copy-
right law. The need of clarity on this topic becomes urgent when one thinks
of the works — documents, photographs!, videos, paintings?, drawings?, let-
ters, diaries, just to name a few — documenting human rights violations, cre-
ated by the victims of those tragic events. For example, the works crafted by
the victims of the Holocaust within the ghettos and concertation camps* are
an unparalleled testimony of that atrocity and the need to grant access to
them, in order to allow the perpetuation of the collective memory? of those
tragic events and to bring the memory of the Holocaust to the young genera-
tion, is undeniable®.

However, the international copyright framework does not provide a spe-
cific legal regime nor a doctrine applicable to works documenting human
rights violations, and there is no legal infrastructure within the copyright
law that is concerned with the balancing of the juxtaposed interests of the
public and of the authors. Thus, we need to find a legal doctrine allowing to
reach a desired balance between the public’s need to gain access to these

! See e.g. the testimony of the U.S. Holocaust Memorial Museum before the U.S. Congress,
during which it was stated that “We recently acquired an album of photographs that was
found in an apartment in Germany after World War II. The individual who found it kept it
until shortly before his death when he gave it to the museum. The photographer is un-
known” (Promoting the Use of Orphan Works: Balancing the Interests of Copyright Own-
ers and Users: Hearing Before the Subcomm. on Courts, the Internet, & Intellectual Prop.
of the H. Comm. on the Judiciary, 110" Cong. 62, March 13, 2008 [hereinafter Promoting
the Use of Orphan Works]; statement of Karen C. Coe, Associate Legal Counsel, U.S. Hol-
ocaust Memorial Museum).

2 See e.g. L. ZEMER, A. LIOR, Art and Copyright in Ghettos and Concentration Camps: A
Manifesto of Third-Generation Holocaust Survivors, in Georgetown Law Journal, 2021,
822; ID., Inhuman Copyright Scene: The Forgotten Law of Art in the Holocaust, in Utah
Law Review, 2022, 355, that making reference to the watercolors painted by a prisoner in
Auschwitz, Dina Gottliebova Babbit, observes how “Gottliebova’s art is a form of testimo-
ny”.

3 See L. ZEMER, A. LIOR, Art and Copyright, supra note 2, 822; Promoting the Use of Or-
phan Works, supra note 1: “The museum has been given drawings made by children of the
Darfur region in the Sudan. We don’t know who these children are, where they might be
located, or if they are still alive”.

4 On the works of art, drama, music, and literature, created by Jewish prisoners in Nazi
concentration camps and ghettos, see L. ZEMER, A. LIOR, Art and Copyright, supra note 2.

5 “The concept of collective memory, developed by leading sociologists, refers to the joint
recollection of the past by a nation, a community, or additional groups with elements of a
joint identity. The underlying assumption is that peoples' memories are shaped not just
through their own individual experiences but also through social processes and discursive
engagements. These processes involve the accumulation of individual memories into inte-
grated narratives about the past” (G. PESSACH, M. SHUR-OFRY, Copyright and the Holo-
caust, in Yale Journal of Law & the Humanities, 2018, 121).

® See L. ZEMER, A. LIOR, Art and Copyright, supra note 2, 835.
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protected works’ and the personal interests and rights of the authors: a legal
doctrine that reconciles the tension between the authorial rights in these
works and the public interest in accessing and learning from them, while
taking into account the unique circumstances that suffused the creation of
these works.

Such legal doctrine shall take into account the fact that the public’s ac-
cess to these works is not necessary just for the purpose of education, news
reporting, historical research or teaching but, in a broader sense, is essential
for our cultural heritage, and, even more, for shaping and perpetuating the
collective memory®. These purposes border one another, but the difference
is substantial: the direct and complete access to such works in their original
authentic form serves to progress fundamental public dialogues on human
rights violations®, because, simply put, “collective memory and historical
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7 Clearly, these works are protected works according to copyright law and to the Berne
Convention, that grants protections to “literary and artistic works” defined as “every pro-
duction in the literary, scientific and artistic domain, whatever may be the mode or form of
its expression” (see article 2(1)). For instance, on the application of copyright law to works
of Holocaust art, see e.g. L. ZEMER, A. LIOR, Art and Copyright, supra note 2.

8 The phrase “collective memory” was coined in 1925 by Maurice Halbwachs in his book
Les cadres sociaux de la memoire and then elaborated in his posthumously published book
La Memoire collective, where he suggests that the concept itself was something new: “On
n’est pas encore habitue a parler de la memoire d’un groupe, meme par metaphore. Il
semble qu’une telle faculte ne puisse exister et durer que dans la mesure ou elle est liee a
un corps ou a un cerveau individuel” (M. HALBWACHS, La Memoire collective, Paris, ed.
Albin Michel, 1950, 97). On how much and whether this concept was innovative, see N.
RUSSEL, Collective memory before and after Halbwachs, in The French Review, 2006, vol.
79, no. 4, 792.

On how documents and art contribute to shaping the collective memory of crimes against
humanity, see e.g. G. PESSACH, M. SHUR-OFRY, supra note 5, 132, observing that “Collec-
tive memory, in general, is based on artifacts, documents, rituals, and additional elements
that affect meaning-making processes. Among these elements, expressive works and au-
thentic documentary materials are often fundamental to the formation of the narratives that
constitute elements of collective memory”; L. ZEMER, A. LIOR, Art and Copyright, supra
note 2, 835, pointing out that “Art is a form of testimony. When art is created under extreme
circumstances, its limitless message to the outer world is unparalleled; no other medium
can express the experiences of those circumstances”.

° On how constitutional courts invoke historical evil as a reference and an aid in constitu-
tional interpretation, see J. COLLINGS, Scales of Memory, Constitutional Justice and Histor-
ical Evil, Oxford, Oxford University Press, 1, discussing “about constitutional justice and
the memory of historical evil— about how constitutional judges justify present decisions by
drawing ‘lessons’ from dark pasts”. The author, focusing on three case studies — United
States after slavery, Germany after Nazism, and South Africa after apartheid — argues that
there are two principal modes used by courts: the redemptive mode, which treats the evil
past as an aversive reference point against which the new constitutional order must aggres-
sively define itself; and the parenthetical mode, which treats the evil past as an aberration
from an otherwise noble tradition. See also M. LUCIANI, Constitutional paths of memory, in
Rivista AIC, n. 4, 2022, 80.

On the role of works created within the ghettos and concentration camps during the Holo-
caust, see L. ZEMER, A. LIOR, Inhuman, supra note 2, 402, arguing that “the public retains
a collective right to be informed and that this right encompasses exposure and communica-
tion with works created within the ghettos. This collective right requires releasing these
works into the public realm in the exact form in which they were created so as to deliver the
authentic message and meaning expressed in the works”.
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narratives rely, to a large extent, on public access to authentic materials”'°.

Moreover, the historical value of each single work, and its relevance in
bringing testimony, is enhanced and completed when encompassed in a
larger, comprehensive collection available to the public in its entirety!!.

In sum, the collective memory shaped and perpetuated through a public
access to these materials plays an important role in a legal system!? because
it is not just a recollection of the past!’® to be studied and researched, but
constitutes an essential cultural pillar of modern polities'* and of national
identity'>, and a relevant benchmark and tool for courts!®.

10G. PESSACH, M. SHUR-OFRY, supra note 5, 127.

It is worth highlighting that, generally speaking, granting access to these works is part of
the right to cultural participation under art. 27 of the Universal Declaration of Human
Rights, also in light of their profound historical and cultural meaning: “The Universal Dec-
laration of Human Rights places much emphasis on the requirement that states should al-
low citizens to enjoy full latitude in ‘freely [participating] in the cultural life of the commu-
nity’. In this sense, cultural participation is the very realm of life that is free of unreasona-
ble state surveillance, interference, and coercion” (H. SUN, Overcoming the Achilles heel of
copyright Law, in Northwestern Journal of Technology and Intellectual Property, n. 3,
2007, 315.

W “FEach one of these photos alone has minimal value ... but the entire collection created a
moving image of a community destroyed in the Holocaust’ (Promoting the Use of Orphan
Works, supra note 1).

12 On the link between collective memory and law, see e.g. J. CHEVALLIER, Droit et mé-
moire. Mélanges Andrée Lajoie, Editions Thémis, Montréal, 2008, 2, observing that “Con-
trairement a ce qu’on pourrait croire, droit et mémoire ont donc eu toujours partie liée : si
la mémoire collective pése comme contrainte axiologique sur les processus d’élaboration
du droit, le droit apparait en retour comme un outil indispensable pour fixer la mémoire
collective”.

13 On the difference between history and collective memory, see e.g. J. CHEVALLIER, supra
note 12, 1, observing that “Cette mémoire collective ne se confond pas avec [’histoire,
méme si elle entretient des rapports étroits avec elle: elle est le produit d’une construction,
par laquelle sont retenus certains faits du passé, considérés comme emblématiques, et arreé-
tée la signification qu’il convient de leur donner ; le passé est donc I’objet, non d’une
simple restitution, mais d’un travail de re-interprétation, indissociable des enjeux du mo-
ment et donc exposé a étre ultérieurement réévalué”; P. RICOEUR, La mémoire, [’histoire,
I’oubli, Seuil, Paris, 2000, defining collective memory as “presence active du passé”.

14 “Modern polities are constituted in two fundamental ways: legally, through the Constitu-
tion, and culturally, through collective memory. Inevitably, the former invokes the latter.
Every constitution is a memorial of sorts.” (J. COLLINGS, supra note 9, 1).

See also, e.g., R. G. TEITEL, Transitional Justice, Oxford University Press, Oxford, 2000,
discussing the most difficult question of transitional justice, namely, “How should societies
deal with their evil pasts?”.

15 See J. COLLINGS, supra note 9, 1; J. CHEVALLIER, supra note 12; B. ANDERSON, Imag-
ined Communities: Reflections on the Origin and Spread of Nationalism, Verso, London,
2016; J. GILLIS (ed.), Commemorations: The Politics of National Identity, Princeton Uni-
versity Press, Princeton, 1994; JAN-WERNER MULLER (ed.), Memory and Power in Postwar
Europe, Princeton University Press, Princeton, 2002; E. HOBSBAWM, Introduction: Invent-
ing Traditions in E. HOBSBAWM and T. RANGER (eds.), The Invention of Tradition, Cam-
bridge University Press, Cambridge, 1983; F. MACIOCE, Cultural Rights and the Margin of
Appreciation Doctrine: A Legal Tool for Balancing Individual Rights and Traditional
Rules, in Law, Culture and the Humanities, n. 13, 2017, 446, discussing personal identity
and recognition.

16 See J. COLLINGS, supra note 9, 4, discussing the ideas of “Constitutional memory” and
“Judicial memory”: “the past is part of the judicial arsenal, and different courts deploy it in
different ways to different ends. ... In the case of historical evil, courts invoke the past both
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This means that the legal doctrine that rules both the access to these
works and the interests and rights connected to them has a significant im-
pact on a legal system, because it directly affects and shapes the creation of
the collective memory and the public’s perception of these tragic events!?,
and, at the same time, governs the dissemination of these works under copy-
right law'®: in short, law is “un instrument indispensable de formalisation et
d’officialisation de la mémoire™"”.

These materials and works present a legal challenge to which we try to
find a remedy within the existing international copyright regime, looking for
an instrument granting and protecting at the same time both the authors’
rights and the public interest in remembrance and dissemination of
knowledge about human rights violations. Thus, this article aims at explor-
ing if there is a theoretical basis for an instrument that allows the interna-
tional copyright regime to strike a balance between the personal interests of
the authors and the public interest in obtaining access to such copyrighted
works while maintaining and preserving their authentic message and mean-
ing.

In evaluating options for the design of such an instrument, the analysis
concentrates primarily on international copyright acquis, firstly because the
issues related to the works documenting human rights violations are shared
by all the national legal systems; secondly because national copyright re-
gimes basically are under the umbrella of international copyright treaties,
agreements, conventions, and European directives. This means that “it is in-
creasingly impossible to analyze intellectual property law and policy with-
out reference to international lawmaking”*’, also in light of the fact that “a
handful of universal rules and principles underpin national copyright
laws™?!,
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to distance themselves from that past and to associate themselves with the constitutional
response to it”.

17 See R. KWALL, The soul of creativity: forging a moral rights law for the united states,
Stanford University Press, Stanford, 2009, 61 arguing that “if a given regulation impacts a
communicative nature of expression, it might be deemed content-based, and therefore sub-
Ject to strict scrutiny. Thus, it could be argued that copyright law concerns ‘communicative
impact’ given its preoccupation with the choice of the expression involved’; J.
CHEVALLIER, supra note 12, 2, observing that “En sélectionnant les événements qui servi-
ront le points de repere, de balises et en arrétant la signification qu’il convient de leur
donner, le droit apparait comme un instrument privilégié pour contribuer a I’édification,
assurer la transmission et garantir l'intériorisation de la mémoire collective”.

18 “Copyright is usually looked up not only as a means of incentivising the creation of new
works, but also as a source of dissemination of work while maintaining its integrity” (V.
MAHALWAR, Copyright and human rights: The quest for a fair balance, 152, in M. SINHA,
V. MAHALWAR (eds.) Copyright law in the digital world — Challenges and opportunities,
Springer, Singapore, 2017).

19 J. CHEVALLIER, supra note 12, 5, that further elaborates that “i/ [le droit] contribue de
maniere déterminante, a travers les textes mais aussi la jurisprudence qui n’hésite plus a se
référer a la ‘meémoire collective’, a l’édification et a la transmission de celle-ci”.

20 G. DINWOODIE, The Integration of Domestic and International Intellectual Property
Lawmaking, in The Columbia Journal of Law & the Arts, 2000, 307.

2l P. GOLDSTEIN, P. BENT HUGENHOLTZ, International copyright — Principles, law, and
practice, Oxford University Press, Oxford, 2019, 3.
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2. Copyright and documentation of human rights violations

Worldwide, copyright is a legal regime that grants proprietary rights in
expressive and cultural works, including literary, musical, and artistic
works, as well as photographs and audio-visual works??; simply put, copy-
right regime awards creators exclusive rights over their work, with the un-
derlying idea that the control afforded by copyright’s exclusive rights allows
authors to benefit from the commercial exploitation of their work. Letting
aside the aspect of the monetary return, in any case copyright grants autho-
rial control, entitling the creator to manage the dissemination and the public
access to her works??.

As aforementioned, when we talk about materials documenting human
rights violations such as war crimes, genocides, and mass atrocities, basical-
ly, in this regard collective memory and public narratives rely on the dis-
semination and availability to the public of authentic materials®*. At first
sight, the existing copyright doctrines seem to fail to provide a sufficient
and efficient legal remedy that enhances public access to these works while
also protecting the authors’ right. This for two main reasons.

Firstly, the main purpose and rationale that underpins the copyright re-
gime is granting the author of a copyrighted work the monetary revenues
and royalties deriving from the legit exploitation of her work: to some ex-
tent, the protection of a copyrighted work means the protection of its eco-
nomic exploitation. However, when it comes to the works documenting hu-
man rights violations, monetary incentives are basically irrelevant; indeed, it
is evident that the reasons that pushed the authors to their creation was not
the expectation for financial gain. Likewise, the activity carried out by re-
membrance institutions — essentially, the dissemination of materials docu-
menting crimes against humanity — does not aim at a monetary return, but at

See also E. SCHWARTZ, An overview of the international treatment of exceptions, PIJIP Re-
search Paper no. 2014-02 American University Washington College of Law, Washington,
D.C., observing that ““‘International copyright law’ is not a body of law per se, but rather,

consists of a multitude of bilateral and, more importantly, multilateral agreements and
treaties, which set norms and minimum obligations for participating countries to adopt into
their national laws. Thus, core principles such as authorship, ownership, duration, rights,

exceptions, and remedies are treated at the national level, based upon and in order to com-
ply with the obligations of the treaties and agreements. More specifically, the territoriality
principles of international copyright law prevail, so that the details of implementation of
the treaty obligations, and enforcement of rights, are found in and undertaken under the
national laws of each treaty- member country”.

22 See, e.g., 17 US.C. § 102 — Subject matter of copyright: In general.

2 See, e.g., Harper & Row v. Nation Enterprises, 471 U.S. 539, 563 (1985), defining copy-
right as “the author’s right to decide whether and when ... [the work] will be made public”.

24 See e.g. PESSACH, M. SHUR-OFRY, supra note 5, 127.

More specifically, the public interest lies (also) in disseminating these works in their origi-
nal, complete, and unaltered form, in order to effectively and fully bring the memory of the
tragic events they document; as pointed out by L. ZEMER, A. LIOR, Inhuman, supra note 2,
355 and 402, these works “fell authentic stories that every member of the human communi-
ty must know”, and because of their “singular and unparalleled historical and social value
... the public has a right to know the authentic truth embedded within these works”.
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preserving the cultural heritage and collective memory leaving a trace of
such dramatic events by giving voice to the victims.

To sum up, neither the creation of these works, nor their dissemination to
the public is driven by economic incentives: from this perspective, the main
reason that justifies the application of copyright protection seems to be lack-
ing, and such lack exposes a dissonance between copyright’s scopes and the
nature of these materials. However, this does not prevent the application of
the copyright regime: indeed, “copyright is ubiquitous under modern laws,
with rights attaching automatically by operation of law to original works of
authorship. This means that all manner of documents—memoranda, reports,
letters, outlines, photographs, just to name a few—are covered by copy-
rights, even if their creation was not induced by copyright incentives™.

The application of copyright protection yields significant and in some
way self-defeating effects; indeed, as aforementioned, the perpetuation of
collective memory of historical tragic events relies on and is nurtured by the
free and comprehensive access to the works documenting them: remem-
brance institutions and entities such as archives, libraries, and museums, se-
lect, scrutinize, preserve and, above all, provide access to these documents,
artefacts, and additional materials. A primary aim of these institutions is to
preserve these materials and make them available to the public through ar-
chives, public exhibitions, and digital collections. However, if we consider
these materials as protected by the copyright regime, these institutions shall
obtain copyright clearance from the authors of the works in their collections;
otherwise, the right holders could legally prevent the institution from using
them, i.e. from providing the public with access.

The second reason why copyright regime does not seem to work is that
obtaining copyright clearance is an actual, relevant issue presented by works
documenting crimes against humanity: remembrance institutions often do
not make their collections available to the public due to copyright concerns.
Generally speaking, the risk of copyright infringement is an important factor
taken into account when a remembrance institution assesses how to manage
its collections; put differently, when it is difficult or even impossible to get
copyright clearance, a museum is much less likely to free its collections to
the public?$. Moreover, the fact that copyright laws empower the copyright
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25 P. SAMUELSON, Justifications for Copyright Limitations & Exceptions, in R. L. OKEDIJI
(ed.), Copyright law in an age of limitations and exceptions, Cambridge University Press,
New York, 2017, 18.

26 See e.g. L. ZEMER, A. LIOR, Art and Copyright, supra note 2, 817, observing that “a sig-
nificant portion of the works created in these places are held today in archives, libraries,
museums, and other official facilities that are closed to the public. For example, archival
projects such as Exilpresse Digital and Jiidische Periodika in NS-Deutschland have re-
fused to grant access to Holocaust-related artworks due to fear of copyright infringement”;
G. PESSACH, M. SHUR-OFRY, supra note 5, 158.

See also Promoting the Use of Orphan Works, supra note 1, that demonstrates how the Mu-
seum would not make its collections available to the public due to copyright concerns, be-
cause when the Museum’s “staff wants to use one of these orphaned works in a manner that
requires copyright permission, we ask them to conduct a diligent, good-faith search to
identify and locate a copyright owner ... But often even a diligent search is not successful.
The museum is, therefore, the custodian of a significant number of works that will not be
made available to the public unless the museum assumes the risks of a copyright infringer.
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owner to limit or even prevent access to protected works means that the
owner — that very often is not the creator, but for example a museum — has
the power to decide whether restricting public access to these materials?’.
These copyright concerns are enhanced by the fact that often it is not
easy or even possible to identify the copyright owners, and the transaction
costs of obtaining permission are likely to be high: a big part of materials
documenting human rights violations are “orphan works”?® and conducting
due diligence research will most likely lead to a dead end?. In brief, these

And even though these risks may be minimal, they are not ones that we can responsibly as-
sume and they, thus, have a chilling effect on all our decisions regarding the use of orphan
works”. Moreover, Ms. Coe specified that “even though these risks may be minimal, they
are not ones that we can responsibly assume and they, thus, have a chilling effect on all our
decisions regarding the use of orphan works”. It is worth highlighting that the issues raised
in such testimony “reflect the experiences of other museums, archives, libraries, and edu-
cational institutions”.

See also M. PALLANTE, Orphan works & mass digitization: obstacles & opportunities, in
Berkeley Technology Law Journal, 2012, 1251, discussing the relevant copyright issues
museums and remembrance institutions have to face when dealing with orphan works.

This clearly demonstrates how the copyright regime, and the connected risk of copyright
infringement, affect the availability to the public of these works and, therefore, directly af-
fect the historical narratives and collective memory of human rights violations.

27 See e.g. L. ZEMER, A. LIOR, Art and Copyright, supra note 2, 852, arguing that “copy-
righted expressions created within the ghettos and concentration camps must not be held in
indefinite captivity by private entities (even those with a public purpose like museums) that
claim to have ownership of these works-works whose original creators will never come to
claim them and whose value to the public is too great to be clandestinely controlled by
those private entities”.

See also M. THOR TUREBY, K. WAGRELL, Digitization, Vulnerability, and Holocaust Col-
lections, in Santander Art & Culture L. Rev., 2020, 87, analysing the policy of the Nordic
Museum in Sweden: “since the life stories in the collection [of the Nordic Museum] were
collected without informed consent from the participants, the collection remains inaccessi-
ble and more or less hidden from the public. As previously mentioned, all material from the
project ‘Jewish Memories’ is today protected by a 70-year secrecy clause and can only be
accessed in compliance with specific rules that the museum curators have drafted on their
own, and that are left to the interpretation of the archive director. Moreover, since the
Nordic Museum chose not to collect informed consents, the archive director is also respon-
sible for granting permission to access and/or use the collection”. Moreover, the Museum
decided to abandon the project of another envisioned collection, dedicated to the Roma sur-
vivors, “Roma Memories”, “based on the fact that it could not be protected” from the threat
of neo-Nazism and xenophobia (ID., 111). In sum, the Nordic Museum, acting as copyright
owner, enacted its own access policy deciding if and under what conditions make available
its collections: “This problematization of Jewish and Roma vulnerability led to the con-
cealment of one collection, as well as the abandonment of another with the potential to be
unique in its kind, as few survivor testimonies from the Roma exist in a Swedish context”
(Io., 111).

28 The U.S. Copyright Office defines “orphan works” as “copyrighted works whose owners
are difficult or even impossible to locate”. In general, on orphan works, see, e.g., A.
SAXENA, K. MISHRA, Use of orphan works in derivative works: towards a model frame-
work, in Maharishi Journal of Law and Society, 2019, 162; Promoting the Use of Orphan
Works, supra note 1; M. FAVALE, F. HOMBERG, M. KRETSCHMER, D. MENDIS, D. SECCHI,
Copyright, and the regulation of orphan works: a comparative review of seven jurisdictions
and a rights clearance simulation, report published by the UK Intellectual Property Office,
2013.

2 See e.g. M. PALLANTE, supra note 26, and Promoting the Use of Orphan Works, supra
note 1.
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works are problematic because they are still protected within their terms of
copyright*°, but their copyright owners cannot be contacted, for a variety of
reasons, by potential users who seek permission to use the works.

This further demonstrates that, as noted above, the copyright regime that
we decide to apply to the works documenting violations of human rights di-
rectly affects how we bring the memory of such violations to the public and
to the young generation®'; indeed, the risk of copyright infringement togeth-
er with the power of the copyright owner to restrict access to her materials,
directly affect whether a work, or even an entire collection, is made availa-
ble to the public or not, with a direct impact on the shaping of the public’s
perception, knowledge, and feelings of such events: as it is clear, “copyright
works that are not used have no cultural or economic value, neither to
rightholders nor to innovators, or the general public”?.

Lastly, in exploring the legal framework applicable to works document-
ing human rights violations we shall consider that, when it comes to these
works, the rights involved are not just the ones related to copyright, such as
authors’ rights and public’s rights: indeed, the fundamental rights of the
people involved in these tragic events, such as right to the image, human
dignity, privacy, data protection, come into play. Also in light of the fact of
the extreme and unique circumstances under which these works where cre-
ated, the protection of these fundamental rights, that are at the foundation of
every modern law system around the world*?, shall be taken into account in
determining the applicable legal regime.

To sum up, we are looking for a legal instrument that achieves the neces-
sary balance among all the rights and interests involved, namely between
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30 See e.g. G. PESSACH, M. SHUR-OFRY, supra note 5, 129, observing how U.S. law affects
the use of orphan works documenting the Holocaust: “On the victims’ side, there is a mas-
sive number of works produced during the Holocaust whose authors' identities and fates
are unknown. In the case of such anonymous works, copyright in the United States endures
for ninety-five years from the year of first publication of the work (which often occurred
years after the War), or for a hundred-and-twenty years from the year of the work's crea-
tion”.

31 See e.g. G. PESSACH, M. SHUR-OFRY, supra note 5, 127, about the works documenting
the Holocaust: “copyright regime has affected and still affects the collective memory of the
Holocaust in nuanced, indirect manners, by limiting the availability of these materials to
the public, which in turn hinders the dissemination of knowledge about, and remembrance
of the Holocaust”.

32 M. FAVALE, F. HOMBERG, M. KRETSCHMER, D. MENDIS, D. SECCHI, supra note 28, 5. See
also D. ZIMMERMAN, Can our culture be saved - The future of digital archiving, in Minne-
sota Law Review, 2007, 998, observing that “affer all, saving works without at least eventu-
ally making them accessible would seem pointless, and, without first ensuring that preser-
vation is attended to, access cannot be assured”.

33 Bven if “dignity is a notorious protean notion”, there is no doubt that “the idea of dignity
serves as the foundation of constitutional rights in Europe and elsewhere” (B. ACKERMAN,
The civil rights revolution — We the People — Volume 3, Belknap Press, Cambridge, 2014,
137).

With reference to the interplay between the copyright framework and such rights, see B.
HUGENHOLTZ, R. OKEDUI, Conceiving an international instrument on limitations and ex-
ceptions to copyright — Final report, published by Open Society Institute, 2008, 12, observ-
ing that “In addition, outside the copyright tool-box, certain limits to copyright can be di-
rectly sourced in fundamental rights and freedoms, such as freedom of expression and the
right to privacy”.
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authors’ rights and public’s need to gain access to protected works, also tak-
ing into account the just mentioned fundamental rights of the people in-
volved.

These considerations suggest that works documenting human rights vio-
lations have peculiarities that at first sight make it difficult to apply the cop-
yright regime. However, the copyright framework offers a specific legal tool
that is worth exploring: indeed, every country’s copyright system embodies
limitations and exceptions to copyright that are the recognition and codifica-
tion of the public’s legitimate interest in making certain unauthorised uses
of copyrighted materials, while taking into account also the authors’ rights.
Technically, limitations and exceptions reflect each legislator’s assessment
of the need and benefit for society to use a work against the impact of such a
measure on the interests of the rights holders. In short, limitations and ex-
ceptions aim at “accommodate a variety of cultural, social, technological,
economic, and political objectives™*.

Thus, as limitations and exceptions work as legal instruments accommo-
dating different and conflicting interests related to copyrighted works, we
can explore their use as tools within the copyright framework to achieve the
necessary and desired balance among the rights, interests and necessities
connected with the works documenting human rights violations. In sum, the
use of limitations and exceptions can facilitate the interface between copy-
right and documentation of human rights violations by smoothing the prin-
cipal points of friction and tension that we highlighted, with the aim to pro-
vide the public with access to these works while protecting the fundamental
rights connected to them.

3. Exceptions and limitations in the copyright framework

The obvious place for any exceptions and limitations is within the
framework of international copyright law; as will be elaborated further,
there are obvious advantages in dealing with exceptions inside this existing
framework: notably, exceptions to copyright are instruments designed for
the balancing of opposed interests through a single political process leading
to a single legal instrument’. Moreover, the copyright framework, as a
structured and well tested set of rules, seems to be the more apt legal insti-
tute to cope with the issues we are dealing with. Therefore, in our case opt-
ing out of the international copyright system does not seem just difficult to

34 P. GOLDSTEIN, P. BENT HUGENHOLTZ, supra note 21, 349, observing in particular that
“No less than copyright law’s exclusive rights themselves, properly calibrated limitations
on copyright serve copyright law’s basic goal to put copyrighted works to their most bene-
ficial use by enabling new generations of authors to build on the works of authors who pre-
ceded them”.

35 On the advantages of copyright approach towards exceptions see e.g. T. DREIER, Balanc-
ing proprietary and public domain interests: inside or outside proprietary rights?, in R.
DREYFUSS, D. ZIMMERMAN, H. FIRST (eds.), Expanding the boundaries of intellectual
property. Innovation policy for the knowledge society, Oxford University Press, Oxford,
2001, 311.
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imagine, but also self-defeating in seeking an effective legal instrument for
our purposes.

Indeed, both the international and domestic copyright frameworks deal,
through limitations and exceptions®®, with peculiar cases where it is neces-
sary to accommodate the authors’ rights and public’s interests, by a limita-
tion of the former. Typical examples are the uses of copyrighted works for
educational and teaching purposes, for the reporting of news, for parody, for
quotations, and for press usages. The specific features of these exceptions
and limitations may slightly vary from one national legal systems to another
or from one international convention to another, but their core and funda-
mental aim is always the same: balancing public interest and authors’ inter-
ests and rights”’.

Mainly, the Berne Convention for the Protection of Literary and Artistic
Works recognizes and codifies a number of limitations and exceptions
found in almost every national law. Exceptions in the Berne Convention in-
clude provisions permitting the reproduction of official legal texts (art.
2(4)), public speeches (art. 2bis(2)), quotations (art. 10(1)), uses for teaching
purposes (art. 10(2)), press usage (art. 10bis(1)), reporting of current events
(art. 10bis(2)); in a general sense, the common pillar that underpins and jus-
tifies all of these exceptions is public policy considerations. Basically, we
can retrieve the same framework of exceptions and limitations in the whole
international copyright acquis: international treaties, agreements, conven-
tions and EU directives on copyright essentially are shaped on the Berne
Convention®®, such as the Agreement on Trade-Related Aspects of Intellec-
tual Property Rights (TRIPS Agreement), the World Intellectual Property
Organization Copyright Treaty (WIPO Treaty), and the EU Copyright Di-
rective 29/2001 on the harmonisation of certain aspects of copyright and re-
lated rights in the information society, just to name the most important ones.

National law works under the umbrella of this international framework:
therefore, in every domestic legal system around the world, the legal infra-
structure of copyright provides for mechanisms that promote public access
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36 “In all likelihood, the term applies first and foremost to statutory limitations that curtail
the rights of right holders in specific circumstances to cater for the interests of certain user
groups or the public at large” (B. HUGENHOLTZ, R. OKEDII, supra note 33, 19).

37 See S. RICKETSON, J. GINSBURG, International Copyright and Neighbouring Rights, Ox-
ford University Press, Oxford, 2022, 737, observing that “in a general sense, these [limita-
tions and exceptions] might be described as instances where it is considered that the ‘pub-
lic interest’ should prevail against the private interests of authors. ... ‘Public interest’,
however, is a shifting concept that requires a careful balancing of competing claims in
each case and one that is frequently interpreted in different ways at the national level, de-
pending upon historical, cultural, and social circumstances”.

38 See e.g. S. RICKETSON, J. GINSBURG, supra note 37, 205: “None of the treaties ... falls to
be interpreted in isolation from the others. Thus, both the WCT and the TRIPS Agreement
build on the foundation of Berne through the incorporation of its substantive provisions as
part of each agreement, and then add to these their own substantive (‘Berne- plus’) obliga-
tions (although the TRIPS Agreement, by excluding article 6bis, is also ‘Berne- minus’).
Neither the TRIPS Agreement nor the WPPT builds on Rome in the same way, but both re-
fer to Rome in different respects. The Marrakesh VIP Treaty has a direct relationship to
Berne, while BTAP references both Rome and the WPPT”; E. SCHWARTZ, supra note 21,
15.
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in the form of lists of exceptions and limitations to copyright*®. A detailed
analysis of the peculiarity of the national copyright framework clearly ex-
ceeds the scope of this article; in a nutshell, we can say that each national
legal system has shaped its own copyright limitations and exceptions ac-
cording to its own cultural, social, economic and political goals*. In broad
strokes, civil law copyright systems meet the obligations stemming from the
international treaties and conventions by codifying a list of specific excep-
tions into their code-based laws*!. By contrast, common law systems rely on
a flexible approach based on doctrines such as fair use and fair dealing*?,
that set out broad conditions and factors for the courts to apply*. In any
case, despite the apparent divergence, common law and civil law systems
may in the end look quite similar: indeed, common law systems “for politi-
cal and/or public policy reasons, may include, alongside the broad fair use
or fair dealing factors, specific exceptions aimed at particular uses or users
(for example, education and research)”**; likewise, civil law systems are
trying to achieve more flexibility, for instance adding an open-ended excep-

3 See P. GOLDSTEIN, P. BENT HUGENHOLTZ, supra note 21, 349: “Limitations in national
law take different forms, varying from the precisely circumscribed exceptions commonly
found in countries of the droit d’auteur tradition to the more open ‘fair dealing’, or even
more flexible ‘fair use’, exemptions of the common law tradition”.

40 See P. GOLDSTEIN, P. BENT HUGENHOLTZ, supra note 21, 350: “The societal goals served
by limitations on copyright differ from one country to another as nations assign different
values to freedom of expression and information, research and education, access to librar-
ies and archives, assistance to the disabled, and promotion of competition”.

For instance, for a list of limitation and exceptions under Australian law, see e.g. B.
FITZGERALD, C. FOONG, A. FITZGERALD, Copyright exceptions beyond the copyright act
1968 (cth), in Canberra Law Review, 2012, 160; for a list of the newly introduced excep-
tions and limitations in UK law, see A. HERMAN, The year of living exceptionally: new
copyright exceptions in UK law, in Art Antiquity and Law, 2014, 303; for a list of the new
exceptions under European law, with specific reference to the EU Directive 2019/790, see
P. GARCIA, The New Exceptions to Copyright in the European Union: In Favor of the Use
of Digital Technology in Research and Education, in Revista de Derecho Privado, 2022,
389.

4! See P. SAMUELSON, supra note 25, 27: “Flexible, open-ended exceptions have historical-
ly been an anathema in civil law jurisdictions. The civil law tradition in Europe, which has
influenced much of the rest of the world, has assumed that legislators can and should make
comprehensive laws that take account of all use-cases that the law should address”.

42 On the difference between fair use and fair dealing, see e.g. A. HERMAN, supra note 40,
304.

4 See e.g. H. SUN, supra note 10, 309: “Generally speaking, there are two competing
modes of copyright limitations. The fair use doctrine, representative of the first mode, is
embedded with the broad and flexible approach to carve out limitations on copyright. As
long as the general conditions are met, any unauthorized act of using works would be ex-
empted from the potential liability. Thus, the doctrine per se does not set out the whole
range of the privileged uses of works. ... By contrast, the second mode, represented by the
EU Copyright Directive, itemizes an exhaustive list of specific limitations on copyright and
prescribes specific conditions under which each limitation could be invoked. The privileged
use of works, under this carefully designed regulatory hierarchy, should closely follow the
specifics of instructions given by the law”.

4 E. SCHWARTZ, supra note 21, 3.
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tion to the list of specific exceptions or through a more flexible application
by courts of such statutory exceptions*.

Against this backdrop, it is easy to see that the category of the materials
documenting human rights violations*¢ does not fit in any of the exceptions
and limitations usually recognised under the international and domestic ac-
quis. Indeed, even exceptions such as the use for teaching purposes (art.
15(2) Berne Convention), reproduction made by cultural establishments (art.
5(2)c EU Copyright Directive 29/2001)*’, or reporting of current events (art.
10bis(2) Berne Convention), as usually interpreted and applied, do not cater
to the public interest for which these works shall be made freely accessible
to the public. This is because, as noted above, releasing these works into the
public realm aims not so much at allowing teaching, researching, or report-
ing, but at creating and perpetuating the collective memory and awareness
on tragic events involving human rights violations*®, granting unrestricted,
comprehensive access to collections documenting such violations, and free-
ing the relevant institutions from copyright concerns. Moreover, due the fact
that these materials were created under extreme circumstances, they are
something different from the materials usually taken into consideration and
ruled by copyright laws. In short, the existing exceptions and limitations, as
usually interpreted and applied, might get close, but in the end do not
properly fulfil the purpose.

Thus, it makes important to analyze whether is possible to carve out
within the copyright framework an exception tailored to the needs of these
materials.

| 255
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4. The three-step test

Beside the already mentioned limitations and exceptions, the Berne Con-
vention “gives some discretion to the contracting states to carve out limita-
tions tailored to local needs™*. This discretion goes through article 9(2) of
the Convention, the so-called three-step test. This test governs exceptions
and limitations to the right of reproduction under the Berne Convention and

4 See P. SAMUELSON, supra note 25, 30-33, observing that “the Wittem Project’s model
European Copyright Code, for instance, identifies twenty or so specific exceptions that such
a code should embody, and then offers an open-ended exception to allow other analogous
uses to be deemed non-infringing”. See also E. SCHWARTZ, supra note 21, 3.

46 See L. ZEMER, A. LIOR, Art and Copyright, supra note 2, 841, arguing, discussing Holo-
caust artworks, “that the authenticity of these works makes them a closed category that de-
serves to remain unaltered and unchangeable”.

47 See F. CABRERA BLAZQUEZ, M. CAPPELLO, G. FONTAINE, S. VALAIS, Exceptions and lim-
itations to copyright, IRIS Plus, European Audiovisual Observatory, Strasbourg, 2017, ob-
serving that, “this exception has been transposed in all the member states, but in quite di-
verse ways ... Member states have generally restricted the purposes of the exception to
preservation or equivalent notions”.

48 See e.g. G. PESSACH, M. SHUR-OFRY, supra note 5, 130.

49 P. GOLDSTEIN, P. BENT HUGENHOLTZ, supra note 21, 349.
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other minimum rights in the TRIPS and WCT>?; in other words, the law of
international copyright subjects limitations and exceptions to a three-step
test®!, that regulates the room for the adoption of limitations and exceptions
to exclusive rights across different fields of copyright.

The three-step test contained in art. 9(2) of Berne Convention has been
modified>? and transplanted into subsequent agreements>*: the Agreement
on Trade-Related Aspects of Intellectual Property Rights (TRIP) (art. 13)>4,
the WIPO Copyright Treaty (WTC) (Article 10)>, the WIPO Performances
and Phonograms Treaty (WPPT) (Article 16(2)), the EU Computer Pro-
grams Directive (Article 6(3)), the EU Database Directive (Article 6(3)),
and the EU Copyright Directive 29/2001 (Article 5(5))¢. Exceptions and
limitations in domestic copyright systems were developed and enacted un-
der such legislative umbrella: article 9(2) of the Berne Convention is the

50 See e.g. B. HUGENHOLTZ, R. OKEDIII, supra note 33, 3, pointing out the “expansion of
the test in the TRIPS Agreement and the interpretive jurisprudence of the WTO dispute
panels”.

5l See e.g. R. OKEDIN, The international copyright system: Limitations, Exceptions and
Public Interest Considerations for Developing Countries, International Centre for Trade
and Sustainable Development (ICTSD) (ed.), Geneva, 2006, 13, observing that “any exer-
cise of sovereign discretion that introduces a limitation or exception to the reproduction
right is automatically subject to appraisal under the three-step test’; C. GEIGER, D.
GERVAIS, M. SENFTLEBEN, The Three-Step Test Revisited: How to Use the Test’s Flexibility
in National Copyright Law, P1JIP Research Paper no. 2013-04, 7 and 41, observing that the
test “was meant as a guide to national legislators” and concluding that “lawmakers may
use the three step test either to make specific lists of exceptions or to create open ended ex-
ceptions reflecting the test’s abstract criteria”.

52 See e.g. C. GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51, 7, observing that “con-
cerns follow from the fact that the language of the test changes, sometimes significantly,
each time it appears somewhere new”.

33 See H. SUN, supra note 10, 267: “The test is incorporated into the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPs Agreement), the World Intellectual
Property Organization (WIPO) Copyright Treaty (WCT), the WIPO Performances and
Phonograms Treaty (WPPT)”; E. SCHWARTZ, supra note 21, 15, observing that “The WTO
TRIPs Agreement clarified the scope of existing protections, expanded rights (to include,
for example, rental), and combined neighboring rights (for performers and sound record-
ing producers) into a single agreement. ... The two digital treaties — the WCT and WPPT
— were subsequently adopted in December 1996 (although they did not go into force until
March and May 2002, respectively), adding rights and protections for the then-dawning
digital era”; B. HUGENHOLTZ, R. OKEDUI, supra note 33, 16 and ff.; C. GEIGER, D.
GERVAIS, M. SENFTLEBEN, supra note 51, 7.

For a comparison among the different versions of the test, see A. CHRISTIE, R. WRIGHT, 4
comparative analysis of the tree-step tests in international treaties, in International review
of intellectual property and competition law, 2014.

54 See e.g. E. SCHWARTZ, supra note 21, 15.

55 See e.g. E. SCHWARTZ, supra note 21, 16.

56 See e.g. B. HUGENHOLTZ, R. OKEDIII, supra note 33, 18, concluding that “thus, the three-
step test has become a norm of Community law, qualifying it for interpretation by the Eu-
ropean Court of Justice”.

On the relationship and coordination among the slightly different versions of the test con-
tained in these international agreements, see B. HUGENHOLTZ, R. OKEDUII, supra note 33,
20.
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Grundnorm® that sets out the three conditions that, today, still govern ex-
ceptions and limitations to copyright and related rights under international
and EU law.

The three-step test has inspired a voluminous literature on the meaning of
the individual steps; this literature needs not to be repeated here; for the
purpose of this article few general observations will suffice as introduction
to the analysis.

The test is three pronged, and sets out the three requirements that shall be
met by an exception to the reproduction right>® (under article 9(2) of Berne
Convention) or to exclusive rights (under article 13 of TRIPS) of a copy-
righted work: the single exception shall be valid if confined to certain spe-
cial cases®, which do not conflict with a normal exploitation of the work®,
and do not unreasonably prejudice the legitimate interests of the right hold-
er. These are the international standards®! to determine whether an exception
to copyright in national law is compliant with the international copyright
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57 See S. RICKETSON, J. GINSBURG, supra note 37, 858, observing that Berne Convention
“provides the Grundnorm upon which all subsequent international obligations, whether
under the TRIPS Agreement, WCT, or Marrakesh, must be based”.

8 See e.g. E. SCHWARTZ, supra note 21, 9; H. SUN, supra note 10, 273. See also B.
HUGENHOLTZ, R. OKEDUI, supra note 33, 14, observing that “reproduction is basically a
normative, not a technical notion, and should therefore be interpreted in the light of its ob-
Jective”.

9 The relevant definition of “certain special cases” is provided by the WTO Doc United
States— Section 110(5) of US Copyright Act, 15 June 2000, WT/ DS160/R, 33 [hereinafter
WTO panel]. The WTO panel stated that this meant that “an exception or limitation in na-
tional law must be clearly defined. However, there is no need to identify explicitly each and
every possible situation to which the exception could apply, provided that the scope of the
exception is known and particularized”; see also H. SUN, supra note 10, 282; D. GERVAIS,
Towards a New Core International Copyright Norm. The Reverse Three-Step Test, in Intel-
lectual Property L. Rev., 2005, 14, and S. RICKETSON, J. GINSBURG, supra note 37, 746,
summarizing that “these two adjectives require that a proposed exception (‘case’) should
be both clearly defined and narrow in its scope and reach”.

However, see also C. GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51, 17, that, in light
of the fact that “the flexibility of the third step — its full potential to serve as a proportion-
ality test — remained unexplored by the panel to a significant degree ... for not taking suffi-
ciently into account the diverse social, economic and cultural policy objectives of WTO
Members”, suggest possible alternative approaches. See also M. SENFTLEBEN, Copyright,
Limitations and the Three-step test. An Analysis of the Three-Step Test in International and
EC Copyright Law, Amsterdam, 2004, 138, discussing “quantitative and qualitative con-
siderations” regarding this definition.

60 See e.g. D. GERVAIS, supra note 59, 16, defining the “normal exploitation of the work™ as
“any use of the work by which the copyright owner tries to extract or maximize the value of
her right”.

ol See e.g. D. GERVAIS, supra note 59, 28: “The three-step test is the accepted international
standard to determine whether an exception to copyright in national legislation is TRIPS-
compliant”; generally, these conditions are considered cumulative: “Failure to comply with
any one of the three conditions results in the Article 13 exception being disallowed” (WTO
Panel, supra note 59, §6.87), “although there have been proposals that they should be con-
sidered together as a whole, rather than prioritizing any single step above the others” (S.
RICKETSON, J. GINSBURG, supra note 37, 745); in this sense, see e.g. B. HUGENHOLTZ, R.
OKEDUI, supra note 33, 21, observing that “a narrow construction of these initial steps
would otherwise rob the test of much of its meaning”.
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framework®?; they measure the legality of exceptions provided by domestic
law systems®.

Notwithstanding the fact that the three-step test is the cornerstone of the
copyright exceptions framework across the world, its impact is problematic
as its meaning and scope remain uncertain. For instance, it is not clear and it
is not easy to determine whether the test is addressed to the judge when he
interprets an already existing exception, or to the legislator when incorporat-
ing an exception into national law®*, so that only some countries — for in-
stance, France Portugal, Greece, Italy, Spain, Luxembourg, China, Austral-
ia% — transposed the norm into their legal system®®, with the result that that
in these countries the three-step test now constitutes a directly applicable
rule of substantive law available to courts as regards the interpretation of
exceptions®’. However, the test exerts a significant influence also in the
countries where it has not been implemented into national law: indeed,

62 See D. GERVAIS, supra note 59, 34, observing that “the three step-test found in Article
9(2) of the Berne Convention is now the foundation for all exceptions to intellectual proper-
ty rights in treaties concluded since 1994, including the TRIPS Agreement”; S. RICKETSON,
J. GINSBURG, supra note 37, 857, defining the test as the “general international norm that
has been adopted in various international and regional agreements and national laws”.

63 See H. SUN, supra note 10, 267, concluding that “yet, with the recent proliferation of in-
ternational, regional, and bilateral treaties associated with copyright protection, the three-
step test has been hailed as the panacea for measuring the legality of all limitations on
copyright”.

% See e.g. C. GEIGER, From Berne to National Law, via the Copyright Directive: The Dan-
gerous Mutations of the Three-Step, in European Intellectual Property Law Review, 2007,
488.

5 B. HUGENHOLTZ, R. OKEDIIL, supra note 33, 18, noting that “China had incorporated the
three-step into national legislation already in its copyright law of 2002. More recently, fol-
lowing the US-Australia FTA, the Australian legislature has done the same”.

% See B. HUGENHOLTZ, R. OKEDII, supra note 33, 18: “Following its incorporation into
the Information Society Directive, and despite general agreement among European schol-
ars that the test is a norm addressed to the legislatures, not the citizens of the member
States, several EU States have seen fit to transpose the norm directly into their national
laws. Thus, in these countries, the three-step test now constitutes a directly applicable rule
of substantive law as regards the interpretation of limitations”; R. HILTY, C. GEIGER, J.
GRIFFITHS, Towards a balanced interpretation of the Three-step test in copyright law, in
European Intellectual Property Law Review, 2008, 489, observing that the test “is now also
explicitly incorporated into the national laws on copyright and related rights in many ju-
risdictions around the world”; J. GRIFFITH, The 'Three-Step Test' in European Copyright
Law - Problems and Solutions, in Queen Mary School of Law Legal Studies Research Pa-
per No. 31/2009, 2; C. GEIGER, supra note 64, 488-489.

7 See R. HILTY, C. GEIGER, J. GRIFFITHS, supra note 66, 489, observing that “In some ju-
risdictions, it [the test] not only functions as a pre-legislative constraint, but also governs
the judicial interpretation of exceptions and limitations”; P. HUGENHOLTZ, M. SENFTLEBEN,
Fair use in Europe. In search of flexibilities, in Amsterdam Law School Research Paper, n.
39, 2012, 18, observing that “The inclusion of this three-step test — modelled, as indicated
above, on corresponding international provisions in Article 9(2) BC, Article 13 TRIPS and
Article 10 WCT — induced the courts in different EU Member States to place additional
constraints on national exceptions that were defined more precisely than the prototypes in
the Information Society Directive anyway. Interestingly, this restrictive approach to na-
tional exceptions based on the three-step test can be observed not only in countries where
the three-step test itself has been incorporated into national law, such as in France, but al-
so in Member States, such as the Netherlands, where the three-step test has not been im-
plemented into national law”.
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many national courts apply the three-step test even if it is not codified in
their national law system®®, for instance interpreting their domestic legisla-
tion “in the light” of the EU directive 29/2001 that contains the test®’.

These vagaries of implementation and interpretation of the three-step test
introduce uncertainty in the international and domestic copyright acquis and
can lead to two opposite outcomes’: on the one hand, in many cases a re-
strictive understanding of the test prevails, with the effect of narrowing
down the interpretation and application of the already existing exceptions’!,
and, in general, failing to take advantage of the flexibility of the copyright
framework’?; on the other hand, in contrast, in many jurisdictions the test is
used to validate an extensive interpretation and application of the already
existing exceptions, adding flexibility to the system’. In short, the test has
been applied “sometimes in a manner that significantly restricts the scope of
national exceptions and sometimes more flexibly”’*.

In a general sense, a more flexible application of the test allows a better
balancing of the interests involved in applying an exception, smoothing the
friction between the interests of right holders and the general public.

This is particularly relevant in our case because, as we shall see below,
when it comes to materials documenting human rights violations, the inter-
ests and rights involved that shall be considered in such balancing under the
three-step test and in the subsequent application of the relevant exception
are not the ones usually taken into account by copyright law: indeed, it is
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8 See e.g. B. HUGENHOLTZ, R. OKEDII, supra note 33, 21, observing that “However, na-
tional courts have applied, or at least referred to, the three-step test on many occasions,
even before the incorporation of the test in European jurisdictions. The interpretation and
application of the test by national courts varies considerably”.

% See e.g. P. HUGENHOLTZ, M. SENFTLEBEN, supra note 67, 18; C. GEIGER, supra note 64,
489.

70 See B. HUGENHOLTZ, R. OKEDIII supra note 33, 25, observing that “scholars tend to read
different meanings into the three-step test. While classic doctrine underscores its function
as imposing limits on the ‘erosion’ of copyright by limitations and exceptions, more pro-
gressive scholars perceive the three-step test as no more than a ‘proportionality test’ al-
lowing national legislatures a relatively broad measure of discretion in codifying limita-
tions and exceptions while balancing the interests of right holders against those of users
and society at large”.

See also M. SENFTLEBEN, From flexible balancing tool to quasi-constitutional straitjacket —
How the EU cultivates the constraining function of the three-step test, in T. MYLLY, J.
GRIFFITHS (eds.), The transformation of global intellectual property protection, Oxford
University Press, Oxford, 2020, arguing that lately the EU is cultivating the test’s constrain-
ing function while suppressing the test’s enabling function.

"L See e.g. C. GEIGER, supra note 64, 490.

2 See e.g. M. SENFTLEBEN, The International Three-Step Test: A Model Provision for EC
Fair Use Legislation, in JIPITEC, 2010, 67, observing that “EC copyright legislation, how-
ever, fails to take advantage of the flexibility inherent in the three-step test. Instead of using
the international provision as a means to open up the closed EC catalogue of permissible
exceptions, offer sufficient breathing space for social, cultural, and economic needs, and
enable EC copyright law to keep pace with the rapid development of the Internet, the Copy-
right Directive 2001/29/EC encourages the application of the three-step test to further re-
strict statutory exceptions that are often defined narrowly in national legislation anyway”.
3 See e.g. C. GEIGER, supra note 64, 491, discussing the use of the test in this sense in
Switzerland, Spain and Germany.

74 J. GRIFFITHS, supra note 66, 3.
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self-evident that the unique circumstances that suffused the creation of these
materials require a specific evaluation of the fundamental human rights in-
volved. Thus, opting for a more flexible version of the test makes of it a le-
gal instrument that would have a double impact on a possible exception ded-
icated to materials documenting human rights violations: indeed, this more
flexible application would allow lawmakers, in enacting this exception, to
proportionally take into consideration and balance all the rights and interests
involved’. At the same time, this version of the test would permit courts to
interpret this exception according to its specific purpose’®, i.e., principally
granting the perpetuation of the collective memory of these tragic events’”.
In sum, a flexible application of the test would allow to achieve a desired
balance’” between the public’s interests and the fundamental rights that are
at stake when materials created under tragic circumstances are disclosed to
the public”.

5 See e.g. B. HUGENHOLTZ, R. OKEDII, supra note 33, 21, suggesting that “read in a con-
structive and dynamic fashion, the three-step test becomes a clause not merely limiting
limitations, but empowering contracting States to enact them, subject to the proportionality
test that forms its core and that fully takes into account, inter alia, fundamental rights and
freedoms and the general public interest”’; A. KUR, Of Oceans, Islands, and Inland Water -
How Much Room for Exceptions and Limitations Under the Three-Step Test?, in Max
Planck Institute for Intellectual Property, Competition & Tax Law Research Paper Series
No. 08-04, 2008, exploring the development of criteria for a more flexible and balanced in-
terpretation of the three-step test; C. GEIGER, supra note 64, 490-91; B. HUGENHOLTZ, R.
OKEDUI, supra note 33, 11, analysing the “flexibilities in the international copyright aquis’;
Declaration on a Balanced Interpretation of the Three- Step Test in International Copy-
right Law, Max Planck Institute in Munich, August 2008, (2009) 39 IIC 707-712, also in
(2008) 30 EIPR 489—499 [hereinafter, Declaration): “Where friction arises between the in-
terests of right holders and the general public, an effort must be made to bring them into
equilibrium. This balancing of interests is a general objective of intellectual property regu-
lation as embodied in Art. 7 TRIPS and the WIPO Copyright Treaty, the preamble to which
emphasizes ‘the need to maintain a balance between the rights of authors and the larger
public interest, particularly education, research and access to information™.

76 See R. HILTY, C. GEIGER, J. GRIFFITHS, supra note 66, 491; Declaration, supra note 75,
120 that states and clarifies that “The Three-Step Test does not require limitations and ex-
ceptions to be interpreted narrowly. They are to be interpreted according to their objectives
and purposes”.

7 Moreover, this flexible approach solves the issues pointed out by L. ZEMER, A. LIOR, In-
human, supra note 2, 401, that observe that “the legal infrastructure of copyright provides
for mechanisms that promote public access in the form of lists of exceptions and limitations
to the right. Although these lists have the capacity to promote the public interest, they lack
the definitional flexibility required to overcome ill-suited copyright considerations in re-
gard to Holocaust art”.

78 See M. SENFTLEBEN supra note 72, 67: “The three-step test is by far the most important
and comprehensive basis for the introduction of national use privileges. It is an essential,
flexible element in the international limitation infrastructure that allows national law mak-
ers to satisfy domestic social, cultural, and economic needs. Given the universal field of
application that follows from the test’s open-ended wording, the provision creates much
more breathing space than the more specific exceptions recognized in international copy-
right law”.

7 See L. ZEMER, A. LIOR, Inhuman, supra note 2, 402, pointing out the paramount im-
portance of disclosing to the public the works created within the ghettos and concentration
camps during the Holocaust: “At the same time, however, these works, because of their sin-
gular and unparalleled historical and social value, cannot be withheld from the public ei-
ther by illegitimate owners or even by the creators themselves. As dialogical properties
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Having said this, translating this line of reasoning into a workable legal
standard requires to verify if there is room under the three-step test for an
exception dedicated to these materials to be added, in a de jure condendo
perspective, to the lists of exceptions and limitations already provided by
the legal infrastructure of copyright; definitely, a possible specific new ex-
ception to copyright dedicated to these works to be enacted in the interna-
tional or domestic copyright framework shall be validated by the three-step
test®?. Such possible exception, under the aforementioned flexible applica-
tion of the three-step test, shall allow remembrance institutions — museums,
libraries, archives, just to name a few — to disseminate and make available to
the public their collections of works documenting human rights violations,
allowing the use and dissemination of these materials without copyright
concerns®!; at the same time, this dedicated specific exception, and its inter-
pretation and application, shall take into account the fundamental rights di-
rectly connected to the dramatic circumstances under which these materials
were crafted®?.

In short, such an exception shall strike a balance between the public in-
terest to grant public access to these materials and the personal, fundamental
rights of the authors and of the people involved in the dramatic events doc-
umented by these materials.
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5. An exception dedicated to materials documenting human rights
violations: does it work under the three-step test?

As aforementioned, the introduction in a national law system of any ex-
ceptions and limitations to reproduction®® (see article 9(2) Berne Conven-

created in the darkest times, the public has a right to know the authentic truth embedded
within these works. This truth is one of the major vessels by which to spread accurate in-
formation on Nazi Germany, to teach the lessons, and to promote the messages from which
all generations must learn”.

80 See e.g. M. SENFTLEBEN supra note 72, 67, suggesting that: “the time is ripe to debate the
introduction of an EC fair use doctrine on the basis of the three-step test. Otherwise, EC
copyright law is likely to frustrate important opportunities for cultural, social, and econom-
ic development”.

8! Indeed, as pointed put by M. SENFTLEBEN supra note 72, 69, “without sufficient breath-
ing space, important social, cultural, and economic benefits that could be derived from
timely adaptations of the legal framework are likely to be lost”.

82 The test allows to take into account all the interests involved: see e.g. M. SENFTLEBEN,
WIPO Copyright Treaty (WCT), in T. DREIER, P. HUGENHOLTZ (eds), Concise European
Copyright Law, 2016, observing that “[the test] is a proportionality test which enables the
weighing of the different interests involved at the national level so as to strike a proper bal-
ance between rights and limitations”; B. HUGENHOLTZ, R. OKEDUI supra note 33, 25, con-
cluding that “read in a constructive and dynamic fashion, the three-step test becomes a
clause not merely limiting limitations, but empowering contracting States to enact them,
subject to the proportionality test that forms its core and that fully takes into account, inter
alia, fundamental rights and freedoms and the general public interest”.

8 On the concept of reproduction, see e.g. B. HUGENHOLTZ, R. OKEDIIL, supra note 33, 14:
“While BC art. 9(1) prescribes the ‘exclusive right of authorizing the reproduction of ...
works, in any manner or form’, and the Agreed Statements to the WCT confirm its applica-
tion in the digital environment, neither instrument defines the act of ‘reproduction’ as such.
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tion)®* and exclusive rights (see article 13 TRIPS) is subject to appraisal un-
der the three-step test: the potential new exception shall meet the three crite-
ria set forth by the test®. Starting from here, we shall then verify whether an
exception dedicated to human rights violations related materials is valid, al-
lowing museums and remembrance institutions to make these materials
available to the public without copyright concerns, in order to perpetuate
and bring the memory of these tragic events to the young generation®®.

The test evaluates three factors to decide whether a copyright exception
is valid under the international copyright framework and a use is permitted.

The first requirement set forth by the test (the exception shall be limited
to “certain special cases”) might be relatively easily met; indeed, these ma-
terials belong to a specific, circumscribed category defined by the deter-
mined, dramatic situations under which they were created, i.e. human rights
violations: these circumstances surrounding the creation of these works de-
fines their unique nature®’. It follows that the materials documenting human
rights violations are a well-defined, circumscribed category that meets the
first requirement of the test, also in light of the fact that “there is no need to
identify explicitly each end every possible situation to which the exception
could apply, provided that the scope of the exception is known and particu-
larised”®. Moreover, lately this first step of the test is generally interpreted
just as a “threshold requirement”® that does not request “an underlying jus-
tification in public policy”®’; in any case, even without pursuing a normative
inquiry into the underlying public policy®!, it is pretty clear that these mate-

Scholars have convincingly argued that reproduction is basically a normative, not a tech-
nical notion, and should therefore be interpreted in the light of its objective. This line of
reasoning leaves room, for instance, for a statutory carve-out permitting acts of economi-
cally insignificant temporary copying. Arguably, such carve-outs need not be subjected to
the three-step test”.

8 Indeed, art. 9(2) “allows member states to provide exceptions to the reproduction right so
long as they satisfy the so-called three-step test” (R. BURRELL, A. COLEMAN, Copyright ex-
ceptions: The digital impact, Cambridge University Press, Cambridge, 2005, 106).

85 See e.g. R. OKEDII, supra note 51, 13: “any exercise of sovereign discretion that intro-
duces a limitation or exception to the reproduction right is automatically subject to ap-
praisal under the three-step test’; B. HUGENHOLTZ, R. OKEDUI supra note 33, 52: “any lim-
itations imposed nationally to any exclusive rights granted under TRIPS, must satisfy the
three-step criteria. Thus, the three-step test has been transformed into a general litmus test
for domestic limitations on copyrighted works. The three-step test is not a public interest
limitation to exclusive rights. Instead, it is a limitation on the scope of limitations that
member states can implement to promote access and dissemination of works domestically.
In sum, what appears to be a limitation to copyright, is actually [a] limit on the discretion
and means by which member states can constrain the exercise of exclusive rights”.

8 See L. ZEMER, A. LIOR, Inhuman, supra note 2, 355: “the public en masse holds a moral
right to learn from these works and a moral duty to take part in maintaining their authentic
message and meaning”.

87 See L. ZEMER, A. LIOR, Inhuman, supra note 2, 373, arguing that “the authenticity of the
works [created during the Holocaust] makes them a closed category of works that deserves
to remain unamenable, unaltered, and unchangeable”.

8 WTO Panel, supra note 59, 33; see also S. RICKETSON, J. GINSBURG, supra note 37, 746.
8'S. RICKETSON, J. GINSBURG, supra note 37, 750.

90'S. RICKETSON, J. GINSBURG, supra note 37, 749; see also H. SUN, supra note 10, 283.

L See e.g. H. SUN, supra note 10, 283.
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rials constitute per se a sufficiently narrow category supported by a relevant
justification in public policy, as outlined in the previous paragraphs.

Under the second prong of the three-step test, the use permitted under an
exception shall not conflict with a normal exploitation of the work. This
second connotation is generally referred to as “normative”? and means “any
form of exploitation which has, or is likely to acquire, so considerable im-
portance that those who make use of it may enter into economic competition
with the exercise of the author’s right in the work (in other words, which
may undermine the exploitation of the work by the author ... in the mar-
ket)”?3. In sum, the second factor of the test prohibits any use that can un-
dermine the exploitation of the work by the right holder in the market by en-
tering into economic competition with the exercise of the right holder’s
rights®, that is the sole entitled to “extract economic value from their rights
to those works™>. On the contrary, and this is our case, there may be certain
uses that will not be exploitations of works by a third party because they are
not done for any commercial end”®; indeed, when it comes to materials doc-
umenting human rights violations, it is difficult to imagine an economic,
commercial exploitation: more specifically, economic incentives are rarely
relevant to these works, that basically were not created for advancing repu-
tation or making a profit, but in order to document the crimes witnessed and
suffered by their authors®’. In light of the fact that expectation for financial
gain is not applicable in this case®®, providing the public with access to these
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92 See M. FICSOR, Guide to The Copyright and Related Rights Treaties administered by
WIPO and glossary of copyright and related rights terms, Geneva, 2004, 59; E. SCHWARTZ,
supra note 21, 14; S. RICKETSON, J. GINSBURG, supra note 37, 751.

93 M. FICSOR, supra note 92, 59.

%4 See e.g. M. FICSOR, supra note 92, 59: “The term ‘normal exploitation’ does not refer to
some mere empirical findings on how owners of rights usually exploit their works (and, of
course, their rights in the works), it is rather a normative condition: an exception “con-
flict(s) with a normal exploitation of the work” if it covers any form of exploitation which
has, or is likely to acquire, so considerable importance that those who make use of it may
enter into economic competition with the exercise of the author’s right in the work (in other
words, which may undermine the exploitation of the work by the author — or his successor-
in-title — in the market)”; WTO Panel, supra note 59, § 6.183: “We believe that an excep-
tion or limitation to an exclusive right in domestic legislation rises to the level of a conflict
with a normal exploitation of the work (i.e., the copyright or rather the whole bundle of ex-
clusive rights conferred by the ownership of the copyright), if uses, that in principle are
covered by that right but exempted under the exception or limitation, enter into economic
competition with the ways that right holders normally extract economic value from that
right to the work (i.e., the copyright) and thereby deprive them of significant or tangible
commercial gains”; H. SUN, supra note 10, 295: “To sum up, a violation of the second
prong of the three-step test will be triggered if any given limitation on copyright causes the
right holder to suffer ‘significant or tangible’ commercial losses in either the current or
potential market”.

95 S. RICKETSON, J. GINSBURG, supra note 37, 750; WTO Panel, supra note 59, 44.

% See S. RICKETSON, J. GINSBURG, supra note 37, 750.

7 On the issues presented by the market of Holocaust-related art works, see e.g. L. ZEMER,
A. LIOR, Art and Copyright, supra note 2, 817 and 851; L. ZEMER, A. LIOR, Inhuman, supra
note 2, 356; G. PESSACH, M. SHUR-OFRY, supra note 5, 168-169.

%8 See L. ZEMER, A. LIOR, Inhuman, supra note 2, 405, observing that “ownership, when
applied to authorial and artistic commodities, cannot be interpreted solely through the lens
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materials cannot result in limiting or hindering the financial exploitation of
these works or entering into competition with the copyright holder, depriv-
ing her of a potential or real monetary return®. Moreover, the vast majority
of works related to human rights violations are today, by default, orphan
works because their owners are mostly unknown or unable to be located,
because no identified owner can receive royalties, it is hard to imagine that a
use of such orphan works can “conflict with a normal exploitation of the
work”, i.e. with the second factor of the test. In another sense, the sole pos-
sible “normal exploitation” of these materials does not consist in getting a
financial gain, but in bearing the witness of the tragic events they docu-
ment!'%, basically through the activity of remembrance institutions and mu-
seums dedicated to perpetuating the collective memory!'°!,

The third requirement is perhaps the most controversial and critical in our
analysis. The third part of the test mandates that an exception to copyright
shall not unreasonably prejudice the interests of the right holders (or author,
under the Berne Convention)!%2. Broadly speaking, this third part of the test
implies that “there are some ‘prejudices’ that are ‘justified’ because their
goal is the protection of interests considered superior to those of the right
holders”'%; therefore, under this third prong the test requires to evaluate
whether the prejudice to the interests of the right holder is reasonable, i.e.
justified!®, and the word ‘interest’ shall be intended in both economic and
non-economic terms: this third step covers both the patrimonial and moral
rights of the author!®>.

of economic benefits and rewards. This argument especially applies in the context of ghetto
art, where economic benefits did not exist when the work was authored”.

% See B. HUGENHOLTZ, R. OKEDII supra note 33, 24, observing that “there is a conflict
with the second step if the exempted use would rob the right holder of a real or potential
source of income that is substantive”; see also D. GERVAIS, supra note 59, 17: “if the excep-
tion is used to limit a commercially significant market or, a fortiori, to enter into competi-
tion with the copyright holder, the exception is prohibited”.

100 See L. ZEMER, A. LIOR, Inhuman, supra note 2, 402, observing that “Accuracy on these
terms is less a matter of the economic rights vested in the works, to which the authors have
exclusivity, but more related to the set of moral rights copyright law recognizes and pro-
tects. These rights protect authorial integrity, allow viewers of the works to know, if possi-
ble, the identity of the original author, and safeguard the authentic message and meaning
the works project. Moral rights in the case of Holocaust art, we claim, maintain fairness for
both authors and the public”.

101 See M. SENFTLEBEN, supra note 59, 206, pointing out that “The preservation and ar-
chiving of information can neither be qualified as a potential major source of royalty reve-
nue nor does it encroach upon one”.

102 On the definition of author, to be interpreted in a broad way, see e.g. S. RICKETSON, J.
GINSBURG, supra note 37, 755.

103 C. GEIGER, supra note 64, 490.

104 Tndeed, as pointed out by the Guide to the Berne Convention for the protection of liter-
ary and artistic works (Paris Act, 1971), WIPO (ed.), Geneva, 1978, 56 [hereinafter, Guide
to the Berne Convention], “it is not a question of prejudice or no: all copying is damaging
in some degree; a single photocopy may mean one copy of the journal remaining unsold
and, if the author had a share in the proceeds of publication he lost it. But was this preju-
dice unreasonable?”; see also M. SENFTLEBEN, supra note 59, 210, observing that “every
copyright limitation causes some detriment to the authors. This result is accepted as long
as the arising harm does not reach an unreasonable level”.

105 See e.g. S. RICKETSON, J. GINSBURG, supra note 37, 755.
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In sum the third prong of the test requires a balancing process'% that
takes into consideration the needs and interests of the public and the rights
of the author!?’, but the interests to be balanced are not just the economic
ones: this criterion “seems to leave legislatures considerable flexibility”1%,
allowing a potential infinite variety of interests and needs to be factored into
the test'”. In implementing a new exception, the lawmaker is then allowed,
and required, in striking a balance between the interests involved, to take in-
to consideration all the potential interests and needs involved, of both a pe-
cuniary and non-pecuniary kind!'!'°. This balancing process is carried out
evaluating the interests at stake through the lens and with the limits of rea-
sonableness (of the prejudice) and legitimacy (of the protected interest)!!!,
under the guidance of the principle of proportionality, that works as a guide-
line in applying these two terms!!2, The proportionality principle is of par-
ticular importance when it comes to evaluate the prejudice, that shall be
“proportionate or within the limits of reason™'3 compared with the legiti-
mate interests of third parties in having access to the protected work!'!'#; in
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106 A5 observed by M. SENFTLEBEN, supra note 59, 211, “the third criterion is the last regu-
latory element of the three-step test. It serves the final balancing of interests. With its help,
copyright's delicate balance must ultimately be recalibrated”. It is worth remembering that,
since the beginning, striking a balance between copyright and public interest is one of the
main goals of the copyright framework: “limits to absolute protection are rightly set by the
public interest” (Closing speech to the 1884 Conference, Actes (1884), 67); see also S.
RICKETSON, J. GINSBURG, supra note 37, 737.

107 See D. GERVAIS, supra note 59, 18, pointing out that “the inclusion of a reasonableness
or justifiability criterion is a key that allows legislators to establish a balance between, on
the one hand, the right of authors and of the other copyright holders and the needs and in-
terests of users, on the other”; see also S. RICKETSON, J. GINSBURG, supra note 37, 755-56;
C. GEIGER, supra note 64, 490.

108 B, HUGENHOLTZ, R. OKEDIII, supra note 33, 24.

109 See B. HUGENHOLTZ, R. OKEDIII, supra note 33, 24.

110 See e.g. M. SENFTLEBEN, supra note 59, 222: “It makes sense to include the moral inter-
ests of the author in the proportionality test inhering in the third criterion of the three-step
test. This offers the chance of factoring an author's personal and intellectual interests into
the equation”.

11 See B. HUGENHOLTZ, R. OKEDIII, supra note 33, 25, observing that “The terms ‘legiti-
mate’ and ‘reasonable’ at last inject a measure of normative meaning into the three-step
test. Both terms allow an, in principle infinite, variety of public interests to be factored into
the three-step equation. By the same token, these terms allow fundamental rights and firee-
doms, such as the right to privacy (which might, e.g., justify a freedom to make private cop-
ies) or freedom of expression (Which could justify an entire spectrum of excepted uses), to
be factored into the three-step test”’; see also D. GERVAIS, supra note 59, 17.

112 See M. SENFTLEBEN, supra note 59, 210: “However, if all these terms are understood as
a reference to the principle of proportionality, a useful functional concept for the final bal-
ancing of interests comes to the fore: as already mentioned, every limitation causes some
detriment to the authors”.

113 § RICKETSON, J. GINSBURG, supra note 37, 757.

114 See S. RICKETSON, J. GINSBURG, supra note 37, 758, pointing out that “The assessment
of what is ‘reasonable’ or proportionate prejudice may require having regard to legitimate
interests or concerns of third parties in having access to the protected work: in some in-
stances, at least, some prejudice to the interests of the author may nonetheless not be an
unreasonable prejudice”; E. SCHWARTZ, supra note 21, 14, concluding that “The goal re-
mains the same — that is, to ‘reconcile’ the interests of copyright owners and users”; C.
GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51, 24.
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other word, proportionality means that “the detriment to the authors must be
reasonably related to the benefit of the users™''>.

It is to be noted that the test makes reference to “interests” instead of
“rights”: this choice of wording suggests that the author’s right to control
the use of her work, i.e. the right to allow or prohibit the reproduction of it,
is considered under the first two steps of the test!!®: if the first two require-
ments are met, the focus is merely on the author’s interests, that are to be
considered when evaluating #ow the work is made available to the public, in
the attempt to strike a proportionated balance between the interests in-
volved: “if the author must be prevented from prohibiting a certain use be-
cause of its fundamental importance for the satisfaction of social, cultural
or economic needs, his remaining interest must be brought to bear”'!’.

This reasoning is particularly important in our case; indeed, when it
comes to evaluating an exception dedicated to materials documenting hu-
man rights violations, the interests at stake, to be balanced under the third
criterion of the test, basically are of non-pecuniary kind: as already elabo-
rated above, monetary incentives are essentially irrelevant to these works,
that were not created for advancing reputation or making a profit, and their
dissemination to the public is not driven by economic incentives.

The interests involved that shall be protected and balanced once these
works are to be released to the public, are of a nature other than pecuniary;
these non-pecuniary interests directly stem from the circumstances that suf-
fused the creation of these works, and substantially consist in the need to
protect the fundamental rights of the people involved in these dramatic
events that could be affected when the materials documenting these events
are released into the public realm. In other words, the dissemination of ma-
terials documenting human rights violations exert a significant impact on
the fundamental rights relating to the dignity and privacy of the author and
of the people that are mentioned, portrayed, depicted in these materials.
However, even if the rights and interests involved are of such fundamental
nature, their safeguard cannot radically override the public interests to the
access to these materials!!'®: these rights shall rather be taken into considera-

115 M. SENFTLEBEN, supra note 59, 210, that concludes: “The open terms ‘interest’, ‘legiti-
mate’, and ‘unreasonable’ all point in this direction”.

116 See e.g. M. SENFTLEBEN, supra note 59, 216: “Hence, the reference to interests instead
of rights confirms that the third criterion is located at the core of copyright’s balance.
When the divergent interests of authors and users finally meet, it makes no sense to insist
on the right to control the use of a work by allowing or prohibiting, for instance, its repro-
duction. Instead, room to manoeuvre for the reconciliation of the divergent interests must
be created. Against this backdrop, it is consistent that the third criterion does not empha-
sise an author's subjective right but merely his interest”.

117 M. SENFTLEBEN, supra note 59, 210.

118 See L. ZEMER, A. LIOR, Art and Copyright, supra note 2, 853, pointing out the need to
disseminate such materials and observing that “Copyrighted expressions created within the
ghettos and concentration camps must not be held in indefinite captivity by private entities
(even those with a public purpose like museums) that claim to have ownership of these
works-works whose original creators will never come to claim them and whose value to the
public is too great to be clandestinely controlled by those private entities”; L. ZEMER, A.
LIOR, Inhuman, supra note 2, 402 pointing out, about works created within the ghettos and
concentration camps, that “the public retains a collective right to be informed and that this
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tion in the balancing process that applies under the third prong of the test.
Instead of withholding these materials from public access, in a de jure
condendo perspective, the possible, new exception here discussed shall pro-
vide a sufficient and efficient legal remedy that enhances public access to
these materials in order to create and perpetuate the collective memory,
while also honouring the unique circumstances that suffused these materi-
als’ creation.

In this perspective, the public interest to get access to these materials
shall be balanced with, for instance, the right to privacy, the right of publici-
ty and the human dignity of the author and of the people involved in the
dramatic events thereby documented; with the protection of their personal
and sensitive data and information; with the need to protect these people
from further human rights violations. More in general, the dignity, honour
and reputation of the people involved in these materials shall be taken into
account, safeguarded and balanced with the public interest.

The open-ended, flexible nature of the third prong of the test elaborated
above allows legislators to take into account all of these needs when shaping
and implementing a copyright exception dedicated to materials documenting
human rights violations: the outcome of the balancing process under the
third step shall be, when possible, a balance between the public interest to
grant and enhance access to these materials, and a reasonable prejudice!! to
the aforementioned legitimate interests of the people involved!?’. In other
word, the public interest to the creation and perpetuation of a collective
memory of human rights violations shall be granted'?! by balancing it with
the safeguard of the fundamental rights of the people involved in the rele-
vant documenting materials: “if a limitation fulfils the two requirements es-
tablished by criteria 1 and 2, national legislation may decide either way. It
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right encompasses exposure and communication with works created within the ghettos.
This collective right requires releasing these works into the public realm in the exact form
in which they were created so as to deliver the authentic message and meaning expressed
in the works”.

119 See M. SENFTLEBEN, supra note 59, 216: “Insofar as the objective underlying a limita-
tion justifies the entailed prejudices to the author's legitimate interests, it can be approved”.
120 S, RICKETSON, J. GINSBURG, supra note 37, 755, concluding that “while the phrase ‘le-
gitimate interests’ covers all the interests (economic and non-economic) of authors that are
to be protected under the Stockholm, Paris Acts, this is not an unqualified or absolute con-
ception: there must be some normative justification underpinning these interests. In other
words, there is a ‘proper’ sphere of application for authors’ interests, and that the latter
are not to be pursued regardless of other considerations, which might include taking ac-
count of the legitimate interests of third parties in the use of the protected material”.

121 On the preservation, and dissemination of Holocaust related materials, see L. ZEMER, A.
LIOR, Inhuman, supra note 2, 408: “Arguably, only the author should have such a right to
destroy, and only with regards to the original piece, not its duplicates. Granting a right to
destroy all copies of a ghetto work to those who are entitled to it directly conflicts with the
public's interest to preserve these works. The public interest imposes upon us the obligation
to protect ghetto art and authorship and the message such artworks convey. Through the
prism of the public interest, the right to reproduce and distribute ghetto art, even if only
copies of the original work, is imperative to commemorate the memory of the Holocaust.
Granting the author an absolute right to destroy all copies of his or her work does not
achieve the necessary balance between the public's right to know and the author’s proprie-
ty interest”.
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may favour the authors or the users. The decision, however, must be propor-
tionate”'2.

In this perspective, this is a flexible, context-based solution that is in line
with the modern, flexible application of the three-step test, that urges law-
makers to take into account, when codifying and enacting new exceptions in
their own legal systems, both the public interests and fundamental rights, in
the perspective of cultural and social development!?3,

More in general, the three-step test is the umbrella under which excep-
tions and limitations to copyright take shape in the copyright framework,
and works as a general clause or Grundnorm'?*; consequently, these excep-
tions are the outcome of the balancing process embedded in the test'?, i.e.,
they are the result of the balancing of the different, competing interests in-
volved in the single case!?® and, to a certain extent, the result of the choice
of the lawmaker according to the specific public interests deemed as rele-
vant and valuable!'?’. Basically, the public interests that the lawmaker aims
at catering to are the justifications for the existence of exceptions in the
copyright framework!?®, Among these justifications are the fulfilment of

122 M. SENFTLEBEN, supra note 59, 212.
123 See R. HILTY, C. GEIGER, J. GRIFFITHS, supra note 66, 492: “In assessing the legitimacy
of an exception or limitation more generally under the test, lawmakers ... must pay respect
to important third party and public interests, including interests supported by human rights
and fundamental freedom, interests in competition and interests in scientific progress and
cultural, social or economic development”.
124 See S. RICKETSON, J. GINSBURG, supra note 37, 753, arguing that “The only difference
between these provisions [the specific exceptions under Berne Convention] and article 9(2)
is that the former embody more explicitly, in the text of each provision, the results of the
balancing process that has been achieved by the successive revision conferences that have
adopted them, whereas article 9(2) is consciously framed as an omnibus or umbrella provi-
sion that is both prospectively and retrospectively applicable to all other exceptions to the
reproduction right that fall outside these specific provisions”; B. HUGENHOLTZ, R. OKEDIJI,
supra note 33, 16: “In addition to the specific limitations enumerated in the Convention,
art. 9(2) allows unspecified limitations to the right of reproduction, subject to the ‘three-
step test’, which is discussed below. The TRIPS Agreement and the WCT do not contain any
additional specific limitations to the rights newly introduced by these Conventions, both
Treaties extend the rule of the ‘three-step test’ to all rights covered by the respective trea-
ties”.
125 See S. RICKETSON, J. GINSBURG, supra note 37, 753: “The Berne Convention contains,
and has contained for a long time, a series of provisions that acknowledge that limitations
and exceptions to authors’ rights may be made in certain specified circumstances that are
Justified by other non- economic ‘public policy’ considerations: see, for example, articles
2(4), 2bis(1), 10(1) and (2), 10bis(1) and (2)”.
126 See S. RICKETSON, J. GINSBURG, supra note 37, 754, observing that “Their presence in
the Convention reveals a long tradition of balancing competing interests, with differing
‘deals’ being struck in relation to each kind of use”; indeed,
article 9(2) “is consciously framed as an omnibus or umbrella provision that is both pro-
spectively and retrospectively applicable to all other exceptions to the reproduction right
that fall outside these specific provisions” (S. RICKETSON, J. GINSBURG, supra note 37,
754).
127 See e.g. H. SUN, supra note 10, 316, observing that “copyright legislators and policy-
makers confront the issues at stake and can then settle the question by choosing between
the competing interests in the way which best satisfies us”.
128 See G. DWORKIN, Exceptions to Copyright Exclusivity: Is Fair Use Consistent with Arti-
cle 9.2 Berne and the New International Order?, in International Intellectual Property Law
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certain cultural and social policy goals and, more in general, the fostering of
the cultural participation, as well as the irrelevance of uses lacking in eco-
nomic significance. In sum, “virtually all national copyright laws have some
L&Es aimed at fulfilling certain social and cultural policy goals”'?°, among
which, more specifically, is the “preservation of cultural heritage™'*°.

These justifications, that are shared within both the international and do-
mestic copyright frameworks, can effectively support the enactment of an
exception dedicated to the materials documenting human rights violations;
indeed, the creation and perpetuation of the collective memory through the
public access to these materials is clearly part of the preservation of cultural
heritage and a way of cultural participation!®! that shall be granted to the
public!32; at the same time, as elaborated above, the economic impact of
their dissemination to the public is irrelevant.

In other word, the enactment in the copyright regulatory framework of an
exception dedicated to these materials'*? would be supported and justified
by the social, cultural and political values that are retrieved and shared with-
in the copyright framework!34, also because the creation and perpetuation of
the collective memory is a social and cultural goal and value per se'*.
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& Policy, 2000, 66-1: “The catch-all justification for all the exceptions and limitations is
the public interest: a term which embraces many different social, economic, cultural and
practical reasons for ensuring that others may use copyright material without necessarily
having to seek consent from rightholders or, in some cases, without having to pay for such
use”.

129 P, SAMUELSON, supra note 25, 17. On the Holocaust works, see L. ZEMER, A. LIOR, Art
and Copyright, supra note 2, 844 arguing that “Cultivating broad spaces for genuine dia-
logue on the Holocaust is tied to the requisite ownership protection of the authentic mes-
sages and meanings within these creative properties. This public interest can override pri-
vate authorial interests”.

130 p, SAMUELSON, supra note 25, 17.

13! In this sense, see in general Whereas n. 14 of the Directive 2001/29/EC: “This Directive
should seek to promote learning and culture by protecting works and other subject-matter
while permitting exceptions or limitations in the public interest for the purpose of education
and teaching”.

132 See G. DWORKIN, supra note 128, 66-2, concluding that “/imitations on copyright are
vehicles through which users’ fundamental rights could be respected, protected and ful-
filled in the case where such rights are in conflict with creators’ copyrights”; H. SUN, supra
note 10, 322: “The rules and principles of all copyright systems, however, seek to ensure
that there is an ‘appropriate’ balance between the rights of the copyright owner and the
public interest”. See also P. SAMUELSON, supra note 25, 33, observing that: “The optimal
policy for copyright L&Es may well be to have specific exceptions for categories of justified
uses that are relatively stable over time”.

133 The enactment of the specific exception suggested here would directly tackle and re-
solve the issue pointed out by L. ZEMER, A. LIOR, Inhuman, supra note 2, 401: “The legal
infrastructure of copyright provides for mechanisms that promote public access in the form
of lists of exceptions and limitations to the right. Although these lists have the capacity to
promote the public interest, they lack the definitional flexibility required to overcome ill-
suited copyright considerations in regard to Holocaust art”.

134 See H. SUN, supra note 10, 268, observing that “The creation of copyright limitations is
a highly dynamic legal process that embodies a host of economic, social, cultural and polit-
ical values™; see also S. RICKETSON, J. GINSBURG, supra note 37, 754: “The words ‘normal
exploitation’ give no guidance as to the kinds of non- economic normative considerations
that may be relevant here, and the extent to which they may limit uses that would otherwise
be within the scope of exploitation by the copyright owner. Striking this balance is left as a
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6. The enactment and application of the new exception dedicated to
materials documenting human rights violations

In light of the fact that the Berne Convention — and the related treaties
and directives — through the three-step test leaves the member states “with
discretion to determine the appropriate right-access balance within domes-
tic copyright systems”'3, the elaboration in the previous paragraphs demon-
strates that there is room under the test'?’, and need under the public inter-
est!38, for the enactment of specific copyright legislation dedicated to the
works and materials documenting human rights violations. Indeed, nothing
in the international acquis would prevent'* the members to the main copy-
right conventions from enacting a specific exception in this sense!*.

It follows that, in a de iure condendo perspective, adopting this approach
would require specific legislation and embracing a legal doctrine that cre-
ates a specific, explicit exception to copyright law dedicated to works doc-
umenting human rights violations, designed to ensure public access to these
materials while safeguarding the relevant rights involved. This new excep-
tion would offer the opportunity to coordinate, harmonize and balance the
public access to these materials aimed at creating and perpetuating the col-

matter for national legislation. Value judgements will need to be made, and these will
clearly vary according to the society and culture concerned”.

135 As highlighted by the Declaration, supra note 75, 120, “the public interest is particular-
ly clear in the case of those values that underpin fundamental rights”; see also S.
RICKETSON, J. GINSBURG, supra note 37, 754, observing that “This indicates that such justi-
fications will need a clear public interest character that goes beyond the purely individual
interests of copyright users”.

136 B, HUGENHOLTZ, R. OKEDIIL, supra note 33, 10

137 In this sense, see e.g. S. RICKETSON, J. GINSBURG, supra note 37, 759, arguing that the
test “leaves considerable discretion to national legislators to fashion exceptions with spe-
cific reference to their own economic, social, and cultural circumstances”; C. GEIGER, D.
GERVAIS, M. SENFTLEBEN, supra note 51, 44, observing that “The three-step test in interna-
tional copyright law constitutes a flexible balancing tool that offers national policy makers
breathing space for the creation of an appropriate system of copyright E&Ls at the nation-
al level ... enabling tailor-made solutions at the national level”.

138 See e.g. J. LITMAN, P. SAMUELSON, The Copyright Principles Project: Directions for
Reform, in Berkeley Technology Law Journal, 3, 2010, 1234, suggesting that, in general,
less materials should be protected by the copyright regime.

139 See C. GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51, 36: “The three-step test of
Article 9(2), therefore, has the function of creating space for the introduction of E&Ls at
the national level”.

149 Indeed, and in short, as pointed put by B. HUGENHOLTZ, R. OKEDUI supra note 33, 3
“limitations and exceptions that (1) are not overly broad, (2) do not rob right holders of a
real or potential source of income that is substantive, and (3) do not do disproportional
harm to the right holders, will pass the test. The test does not prescribe a template for any
preferred system of national limitations and exceptions. The test most likely permits both
discrete European-style limitations and broader fair-use-style exemptions, or possibly a
combination of both”; concluding that “nothing in the international acquis would prevent
parties to the Berne Union, the WCT or the WTO from entering into a special agreement
listing in an exhaustive or enumerative manner those copyright limitations that are permit-
ted within the confines of the three-step test”.
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lective memory on these tragic events, with the interests and rights of the
authors and of the people involved in these dramatic circumstances. Indeed,
as a mechanism of access, exceptions provide a legal instrument to achieve
the necessary balance between the public interests, as evaluated by the State
on ad-hoc necessities, and the rights holders'#!: in our case, the enactment of
a specific exception ruling the public access to works documenting human
rights violations would be a legal tool working as a compensation chamber
between the public’s right to access and the rights of the authors and of the
people involved. Under this exception, remembrance institutions such as ar-
chives, libraries, and museums would be exonerated from copyright con-
cerns and could grant unrestricted, comprehensive access to their collections
documenting human rights violations, without taking the risk of incurring in
copyright infringements.

At the same time, the enactment of this specific exception would allow
lawmakers to take into consideration and protect, through the balancing pro-
cess discussed above, the rights of the people involved in the dramatic facts
documented by these materials!?. Likewise, the existence of a specific pro-
vision in the system would provide courts with a definite and effective legal
remedy that would allow to efficiently tackle and solve possible disputes
over these materials.

In sum, as exceptions to copyright constitute a “mechanism of access”
contributing to the dissemination of knowledge!#, a specific exception ded-
icated to these materials would decisively contribute to the preservation and
perpetuation of the cultural heritage and collective memory of those tragic
events.
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7. A step further

As concluded above, a specific exception would grant public and com-
prehensive access to the materials documenting human rights violations.
However, it is worth discussing whether it is possible to achieve the same
result without the need of such a legislative solution; in other words, we
shall explore whether it is possible to retrieve in the current copyright legal
framework a legal doctrine that allows to achieve the same result on the ba-
sis of the discussion above: mainly, if, from a modern perspective, the limits

141 See B. HUGENHOLTZ, R. OKEDUI, supra note 33, 30, observing that “The ideal copyright
system, and its structure of limitations and exceptions in particular, reflects many of the
rationales and interests traditionally associated with human rights: protection of property,
freedom of speech, right to privacy, right to education and even religious freedoms”.

192 In general, see 1. KOCH, J. VEDSTED-HANSEN, International human rights and national
legislatures — Conflict or balance?, in Nordic Journal of International Law, n. 75, 2006, 3,
elaborating on “the interaction, interdependence and potential conflict between interna-
tional human rights obligations and the latitude of action of national governments and leg-
islators”.

143 See e.g. B. HUGENHOLTZ, R. OKEDIIL, supra note 33, 10: “As mechanisms of access,
L&E'’s contribute to the dissemination of knowledge, which in turn is essential for a variety
of human activities and values, including liberty, the exercise of political power, and eco-
nomic, social and personal advancement”.
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and exceptions to copyright already existing in the international and domes-
tic copyright acquis might exonerate remembrance institutions from poten-
tial liabilities stemming from copyright infringement connected to the dis-
semination of materials documenting human rights violations.

As discussed above, the existing copyright exceptions are insufficient for
comprehensively handling the legal challenges presented by works docu-
menting human rights violations. However, each of these exceptions, and its
justification, — mainly, exceptions for educational, teaching and historical
research purposes, for the reporting of news, for quotations, and for press
usages — in some way partially encompasses the aim for which the works
discussed here should be available to the public'*. Undeniably, the perpetu-
ation of the memory, with the aim to bring it to the young generation, is par-
tially encompassed in each of the purposes targeted and achieved by the al-
ready existing exceptions to copyright; this is because all of these excep-
tions border one another, and they all consist in “instances where it is con-
sidered that the ‘public interest’ should prevail against the private interest
of authors”'% | where the ‘public interest’ “requires a careful balancing of
competing claims in each case” '*°. Indeed, while it is true that “the societal
goals served by limitations on copyright differ from one country to another
as nations assign different values to freedom of expression and information,
research and education, access to libraries and archives”'¥, it is equally
true that these exceptions are basically recurring'#®, and their underpinning
goals border and partially overlap the purpose sought by the public accessi-
bility to the materials documenting human rights violations. In other words,
the creation and perpetuation of the collective memory of human rights vio-
lations is partially encompassed by each of the purposes underpinning the
exceptions already existing in the copyright acquis: indeed, it is pretty evi-
dent that the creation and perpetuation of the collective memory is a broader
goal that can be achieved only through activities such as historical research,
teaching the young generation, education, freedom of speech, reporting of
news, access to libraries and archives, quotations of the relevant materials in
subsequent works.

It follows that an extensive interpretation and a flexible, enhanced appli-
cation of these already existent exceptions would allow the public access to
materials documenting human rights violations, exonerating remembrance
institutions from copyright concerns stemming from providing such access,

144 See B. HUGENHOLTZ, R. OKEDII, supra note 33, 10, observing that “aside from the no-
tion that Berne member States are left with discretion to determine the appropriate rights-
access balance within their domestic copyright systems, the Convention itself includes a
number of provisions limiting exclusive authorial rights which are reflective of the public
interest. The compelling public interest in providing access to these works is unquestiona-
ble” .

145 S, RICKETSON, J. GINSBURG, supra note 37, 737; see also P. TREYDE, Simplification of
the Exceptions to the Exclusive Rights Comprising Copyright, in Journal of Law and In-
formation Science, n. 9, 1998, 81.

146 S RICKETSON, J. GINSBURG, supra note 37, 737.

147 P, GOLDSTEIN, P. BENT HUGENHOLTZ, supra note 21, 350.

148 See e.g. S. RICKETSON, J. GINSBURG, supra note 37, 759, observing that “there are cer-
tain instances that will tend to recur in national legislation”.
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while taking into account all the fundamental rights involved in these mate-
rials in the balancing process embedded in these exceptions.

Such an approach is possible under the enhanced interpretation of the
three-step test discussed above!*, that allows a “flexibilization of the limita-
tions system”'>°, and is increasingly seen worldwide as an instrument direct-
ly available to the national judge's!, that permits courts to tackle cases
where no specific exception exists'*?, achieving the necessary balance
among the interests involved; in this perspective, the test allows to “‘open’
the system of exceptions and to extend the scope of exceptions to cases not
foreseen in the law”'3,
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149 See also the Declaration, supra note 75, 119, specifying that “The fact that third party
interests are not explicitly mentioned in the Three-Step Test as applied in copyright law
does not detract from the necessity of taking such interests into account. Rather, it indicates
an omission that must be addressed by the judiciary”.

150 C. GEIGER, The role of the three-step test in the adaptation of copyright law to the in-
Jformation society, in e-Copyright Bulletin, UNESCOPRESS, 2007, 19, discussing the ex-
tensive interpretation of the existing exceptions; see also P. TREYDE, supra note 145.
Moreover, in general this approach of flexible interpretation would help to solve the issue
pointed put by P. SAMUELSON, supra note 25, 33, observing that “national copyright laws
today need L&Es to provide flexibility in their laws in an era of rapid technological
change. Legislators today cannot possibly foresee all of the developments that may have
implications for copyright owners in an era of rapid technological change. Nor can legisla-
tures be expected to amend the law every time some new development raises questions not
easily answerable under the existing statutory framework”.

151 See e.g. C. GEIGER, supra note 150, 15, discussing the direct use of the test by courts,
and observing that “judges have not always waited for an invitation from the Community
level to use the three-step test, sometimes referring directly to article 9.2 of the Berne Con-
vention”; C. GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51, 41, offering a list of na-
tional cases where the test was used in such sense and concluding that “despite the risks al-
ready noted of incorporating the three step test into domestic legislation as a standard to
be applied in individual cases, courts in jurisdictions where this has occurred have some-
times taken advantage of the presence of the three step test in order to expand the effective
scope of limitations™; see also Declaration, supra note 75, 120: “The Three-Step Test per-
forms distinct functions at different regulatory levels and within different legal systems. In-
ternationally, it controls state autonomy in drafting domestic exceptions and limitations. At
the domestic level, the Test may be incorporated directly or it may function exclusively as
an aid to the interpretation of domestic legislation”.

152 See D. GERVAIS, supra note 59, 21: “It remains a flexible test which could, however, be
used by courts in cases where no such specific exception exists, if allowed to do so under
domestic law”; C. GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51, 37, providing a list
of national cases where the test was used in order to support an extensive and liberal inter-
pretation of the exceptions already included in the legal system and concluding that “con-
firming the test’s role in creating sufficient room for social, cultural and economic interests
that have to be balanced against the rationales of copyright protection, the test has been
used in an enabling sense in several court decisions”.

153 C. GEIGER, supra note 150, 17. The test thus becomes a tool of flexibility in the hands of
courts, allowing the judge to strike a balance between the juxtaposed rights at stake, analyz-
ing the rationale and the justification of the limitations and exceptions involved, allowing to
“come to a differentiated analysis in light of the many interests and fundamental rights at
stake” (C. GEIGER, supra note 150, 18). Indeed, as pointed out by H. SUN, supra note 10,
270, “the three-step test, as the final arbiter of the validity of copyright limitations, has
gone too far in shielding the sanctity of copyrights”.
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Moreover, in a general sense, as long as the collective memory falls with-
in the promotion of learning and culture!®4, this approach is in line also with
the Information Society Directive, that “should seek to promote learning
and culture by protecting works and other subject-matter while permitting
exceptions or limitations in the public interest for the purpose of education
and teaching”'>*, at the same time safeguarding “the different categories of
rightholders and users of protected subject-matter”'>°.

In view of the above, we can argue that the public access to materials
documenting human rights violations can be effectively!>’” encompassed un-
der the already existing exceptions as interpreted under the enhanced ver-
sion of the three-step test, with the effect of exonerating from copyright
concerns the relevant remembrance institutions.

These findings are also supported by the comparison with the doctrine of
the public interest defence offered by legal systems such as UK’s and New
Zealand’s: under this doctrine, “there is a public interest defence to an ac-
tion for infringement of copyright that sits alongside the statutory permitted
acts”'8, 1t is true that this doctrine is surrounded by considerable uncertain-
ty!>® and relevant limits as to its availability!®® and contours!¢!, that, in a
word, make it “foo unpredictable”'®?; however, from the perspective of this
analysis, the existence of this remedy confirms and makes possible to argue

154 In particular, in Europe, such balancing under the test could be framed in the “margin of
appreciation” doctrine, a parameter that, as explained by F. MACIOCE, supra note 15, 459,
“is intended to achieve, especially by the European Courts, a balance between the fulfill-
ment of States Parties’ obligations with the protection of the state’s other needs and with
the respect of national traditions and culture”; indeed “The width of the margin of appreci-
ation, which varies according to considered circumstances, conditions and traditions, is
also related to the specific nature of the rights involved, as well as to a consensus on the
specific issue”.

155 Directive 2001/29/EC, at Whereas 14.

156 Directive 2001/29/EC, at Whereas 31. On the balancing of juxtaposed interests by the
EU courts, see e.g. J. GERARDS, Pluralism, deference and the margin of appreciation doc-
trine, in European Law Journal, n. 17, 2011, 80; T. VOLAND, B. SCHIEBEL, Advisory opin-
ions of the European Court of Human Rights: Unbalancing the system of human rights pro-
tection in Europe?, in Human Rights Law Review, 2017, 73.

157 In general on the rule of effectiveness, see e.g. H. LAUTERPACHT, Restrictive Interpreta-
tion and the Principle of Effectiveness in the Interpretation of Treaties, in 26 British Year
Book of International Law, 1949, 74, arguing that “the judicial function is not that of an
automaton which registers a gap, an obscurity, an absurdity, a frustrated purpose, without
an attempt to fill the lacunae by reference to the intentions of the parties in the wider con-
text of the agreement as a whole and the circumstances accompanying its adoption, to the
needs of the community, and to the requirement of good faith. In particular, in cases of
doubt it may not be improper to rely on the rule of effectiveness so as to promote the opera-
tion of general principles of law and of the rule of law in international society”.

158 R. BURRELL, A. COLEMAN, supra note 84, 81.

159 See R. BURRELL, A. COLEMAN, supra note 84, 91 and ff.

160 See for instance the UK case Ashdown v. Telegraph Group Ltd (2002) Ch. 49, where the
court reasoned that “it will be very rare for the public interests to justify the copying of the
form of a work to which copyright attaches”.

161 See e.g. H. SUN, supra note 10, 294, observing that “for instance, courts have not eluci-
dated the type of, and the extent to which information can be disclosed or published without
authorization”.

162 R. BURRELL, A. COLEMAN, supra note 84, 111.
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that, under specific circumstances, the public interest can exonerate from
copyright infringement!%3.

The public interest defence is not here proposed as a stand-alone remedy
to allow the dissemination of materials documenting human rights viola-
tions!®4, but its existence and use are further arguments that strengthen the
legal basis that grounds the conclusion reached above that an enhanced in-
terpretation of the already existing exceptions would cater to well-
established public interests and would justify the public access to these ma-
terials. Under this argument, the relevant remembrance institutions would be
further exonerated from copyright infringement concerns, also in light of the
fact that these entities shall be considered as quasi-public, due to the societal
value they hold!%. Moreover, the fact that the public interests underpinning
these exceptions are well defined and circumscribed in their scope, reduces
one of the main concerns affecting the public interest defence, i.e. the fact
that “‘public interest’, the essence on which this defense is based upon, is
not amenable to precise definition”'%°,

In sum, even in the absence of an explicit exception dedicated to materi-
als documenting human rights violations, the public accessibility to these
materials would find the proper justification within the already existing ex-
ceptions, enhanced under the flexible interpretation of the three-step test and
strengthened by the legal principle underlying the public interest defence!®’.
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163 See R. BURRELL, A. COLEMAN, supra note 84, 80, defining the public interest defence as
“a defence sitting out-with the statutory regime that would justify the publication of copy-
right material in certain circumstances”; see also J. PHILLIPS, The Berne Convention and
the Public Interest, in Columbia-VLA Journal of Law & the Arts, 173, summarizing that
(i) the Berne Convention has not expressly permitted an individual to rely on the greater
benefit of the public as a defense to copyright infringement; (ii) the British law of breach of
confidence does permit such a defense; and that (iii) British copyright law will take the
public interest into account in refusing an injunction even where the fact of copying is ad-
mitted, and may do so in the trial of the full action if the copying relates to a ‘serious mis-
deed”; with reference to Holocaust-related materials, see L. ZEMER, A. LIOR, Inhuman, su-
pra note 2, 395: “In other words, the public interest defense offers an escape from the
closed list of exceptions and limitations offered by the British fair dealing doctrine and al-
lows the court flexibility in justifying copyright infringement”; in general, see Ashdown v.
Telegraph Group [2001] Ch. 685, stating that “The defense to a claim for breach of copy-
right that can be mounted on the basis of ‘public interest”™.

164 As suggested by L. ZEMER, A. LIOR, Inhuman, supra note 2, 392 and ff., and by L.
ZEMER, Rethinking copyright alternatives, in International Journal of Law and Information
Technology, 2006, 141 suggesting to “expanding the public interest defence, rendering it in
essence an ‘escape clause ™.

165 In this sense, see Article II of International Council of Museums, ICOM Code of Ethics
for Museums (2017), stating that “Museums that maintain collections hold them in trust for
the benefit of society and its development”; L. ZEMER, A. LIOR, Inhuman, supra note 2, 399.
166 H. SUN, supra note 10, 294; see also C. SAW, Is There a Defense of Public Interest in the
Law of Copyright in Singapore?, in Singapore Journal of Legal Studies, 2007, 537, arguing
that “public interest is in itself an elusive concept’.

167 See H. SUN, supra note 10, 324, arguing that “users can thereby forcefully petition crea-
tors to exercise their rights in a manner conducive to the pursuit of public good. From this
perspective, copyright holders are required to come to terms with the socially beneficial
use of their works by the public at large. Under certain circumstances, they are further re-
quired to facilitate such kind of use of copyrighted works”, and discussing whether the so-
cial responsibilities should be

imposed upon copyright holders.
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8. Conclusion: final remarks from the perspective of human rights
protection

Granting public accessibility to materials documenting human rights vio-
lations constitutes an issue for the relevant remembrance institutions, ar-
chives, museums and libraries, that struggle between the need to disclose
these materials to the public in order to create and perpetuate the collective
memory on these tragic events, and the risk of copyright infringement. The
most straightforward solution would be a legislative solution: the enactment
of a specific exception to copyright dedicated to these materials, specifically
codified and applied to ensure that the fundamental rights of the people in-
volved are balanced and safeguarded while the public interest to access is
catered to as well. As demonstrated above, the codification of this specific
exception would be fully compliant both with the international and domestic
copyright acquis; however, whilst a legislative solution is a possibility, even
failing such codification the copyright framework already provides further
legal basis to allow the dissemination of these works, exonerating the re-
membrance institutions from copyright concerns.

Having said this, two additional remarks are in order. Firstly, it is clear
that granting unrestricted, comprehensive access to collections documenting
human rights violations is part of the right to cultural participation, that is
considered a human right itself'®®. This means that international human
rights instruments shall at least be taken into consideration'® when imple-

menting and interpreting copyright instruments!’’: in other words and in

168 As acknowledged, e.g., under Art. 27 of the Universal Declaration of Human Rights,
and Art. 15 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR).

169 In this sense, as observed by C. GEIGER, D. GERVAIS, M. SENFTLEBEN, supra note 51,
23, the “UN Sub-Commission on Human Rights in its resolutions has, on several occasions,
urged the World Trade Organization in general, and the Council on TRIPS during its ongo-
ing review of the TRIPS Agreement in particular, ‘to take fully into account the existing
State obligations under international human rights instruments™; see Resolutions of the
UN Sub-Commission on Human Rights 2000/7, 17 August 2000, on “Intellectual Property
Rights and Human Rights” (E/CN.4/SUB.2/RES/2000/7), and 2001/21, 16 August 2001
(E/CN.4/SUB.2/RES/2001/21).

In general, on the interaction between international human rights obligations and the action
of national legislators, see e.g. I. KOCH, J. VEDSTED-HANSEN, supra note 142, 5, discussing
the possible different approaches to the issues of fundamental rights versus democratic le-
gitimacy, concluding that “the very existence, implementation and development of interna-
tional human rights obligations must be seen as one of the foundations of democracy, and
inherent in democratic legitimacy. This fundamental function of human rights norms in de-
mocracy presupposes, as part and parcel of the protective capacity, the current interpreta-
tive evolution of these norms, as illustrated by the so-called dynamic interpretation devel-
oped in particular by the ECtHR”. On the compliance with international obligations, see in
general, e.g., H. LAUTERPACHT, supra note 157, 73, observing that “Once an instrument has
assumed the form of a treaty, signed and ratified, good faith requires that, in the absence of
compelling reasons to the contrary, it should not be treated as a non-committal enunciation
of principle”.

170 As argued by C. GEIGER, supra note 150, 18, the test “must also be analyzed in the light
of the European Human Rights Convention”, and as observed by B. HUGENHOLTZ, R.
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general, the intellectual property body of law should be considered under
the light of the existing State obligations stemming from international hu-
man rights instruments, and the two frameworks should interact!’!; this is
one of the cases where “the ideal copyright system, and its structure of limi-
tations and exceptions in particular, reflects many of the rationales and in-
terests traditionally associated with human rights: protection of property,
freedom of speech, right to privacy, right to education and even religious
freedoms™' 2.

Secondly, the creation and perpetuation of the collective memory by
granting access to the materials documenting those tragic events is the main
way to try to prevent further human rights violations!”?; this is one of those
cases where, as supported by ample literature, intellectual property could be
not just useful but also servant and instrumental to the higher purposes of
human rights!'”4,

These two remarks suggest that the sole qualification of the “freedoms of
the users” as human rights does not justify per se the prevailing of these
freedoms over copyright!”; instead, if we assume that the dissemination of
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OKEDUI, supra note 33, 30, “an approach that is being strongly promoted by UN bodies
today is to further infuse the law of international intellectual property with the norms of
human rights”.

171 As observed by V. MAHALWAR, supra note 18, 151, “human rights and copyright, two
bodies of law that were once unfamiliar to each other, are attempting to harmonizing for
last few decades”; see also P. DRAHOS, Intellectual Property and Human Rights, in Intellec-
tual Property Quarterly, 1999, 370, observing that “The human rights community and the
intellectual property community should begin a dialogue. The two communities have a
great deal to learn from each other. Viewing intellectual property through the eyes of hu-
man rights advocates will encourage consideration of the ways in which the property
mechanism might be reshaped to include interests and needs that it currently does not’; L.
ZEMER, A. LIOR, Inhuman, supra note 2, 400; in general, see Whereas n. 3 of the Directive
2001/29/EC, stating that “the proposed harmonisation will help to implement the four free-
doms of the internal market and relates to compliance with the fundamental principles of
law and especially of property, including intellectual property, and freedom of expression
and the public interest”.

172 B. HUGENHOLTZ, R. OKEDIII, supra note 33, 30.

173 See e.g. J. COLLINGS, supra note 9, 2, pointing out that “many observers have highlight-
ed how the spread of constitutional justice since the Second World War has been fueled by
the memory of authoritarian regimes”.

174 See e.g. B. HUGENHOLTZ, R. OKEDIIL, supra note 33, 30; P. DRAHOS, supra note 171,
367; P. DRAHOS, An Alternative Framework for the Global Regulation of Intellectual Prop-
erty Rights, in Journal Fiir Entwicklungspolitik, 2005, 44; L. HELFER, Regime Shifting: the
TRIPS Agreement and New Dynamics of International Intellectual Property Lawmaking, in
Yale Journal of International Law, 2004, 50.

175 Indeed, this qualification would not solve the problem, as pointed out by B.
HUGENHOLTZ, R. OKEDUI, supra note 33, 32: “the qualification of copyright as a human
right ‘cuts in favour of the strongest version of intellectual property protection, directly
contradicting the goal of involving human rights as a limitation on this subject matter’.
Thus, the potential political gains of framing limitations and exceptions in the context of
human rights are modest at best. Elevating user freedoms to human rights status bears the
risk that the very rights that these freedoms would curtail are given similar ‘sacred’ status.
In the end, a similar process of balancing as currently shapes the copyright system would
have to be repeated at the higher level of human rights”; see also R. OKEDUL, Securing In-
tellectual Property Objectives: New Approaches to Human Rights Considerations, in M.
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these materials is the main, if not the only, way to prevent future human
rights violations, given that the protection of fundamental human rights is
the paramount purpose of any legal systems, the legal instrument that ac-
complishes this purpose, i.e. an exception to copyright, could in principle
override secondary rights, such as copyright!’S.

In other words, it is true that “it will be difficult, if not impossible, to base
all necessary limitations and exceptions on human rights values”, due to the
fact that many of the freedoms we want to protect are mainly based on no-
tions different from effective human rights: “consider, for instance, a ‘right’
to make back-up copies or a ‘right’ to reverse engineer — freedoms based
more in notions of consumer protection, and competition policy than any-
thing else”'’"; on the contrary, the legal instrument allowing the dissemina-
tion of works documenting human rights violations with the purpose of pre-
venting further violations is clearly and mainly grounded in the notion and
assertion of fundamental human rights, and this justifies the prevailing of
such instrument over copyright.

This last analysis on the interplay between copyright norms and human
rights framework demonstrates that the latter provides additional elements
that strengthen the legal basis that ground the solutions discussed above,
that allow the dissemination of works documenting human rights violations,
exonerating the relevant remembrance institutions from copyright concerns.

SALOMON, A. TOSTENSEN, W. VANDENHOLE (eds.), Casting the net wider: human rights,
development and new duty-bearers, Intersentia, Cambridge, 2007.

176 See B. HUGENHOLTZ, R. OKEDIII, supra note 33, 32, arguing that “not all human rights
are equally firm. Whereas freedom of expression could provide a solid foundation for es-
sential user freedoms such as a quotation right and a right to news reporting, the “softer”
welfare rights have far less bite”.

177 B. HUGENHOLTZ, R. OKEDIII, supra note 33, 32.
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